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EXTENSION OF B0Y.1LTY ADJUSTMENT ACT 

WEDITESDAY, APBLL 29,  1953 

HorsE OF REPRESENTATIVES, 
SUB<X)MM1TTEE Xo. 3 OF THE COMMITTEE ON THE JUDICIARY, 

Washington, D. C. 
The subcommittee met. pui'suant to notice, at 10 a. m., in room 445, 

Old House Building, Washington, D. C, Hon. Shepard J. Crumpacker, 
Jr.. acting cliairman, presiding. 

Present: Messrs. Ci-umpacker (Indiana), Fine (New York), and 
Tavlor (New York). 

Also present: Mr. William Foley, committee counsel. 
Mr. CRUMPACKER. This is a hearing on H. R. 2560. 
The fii"st witness is Mr. Milans. 
(H. R. -i.WO is as follows:) 

[H. R. 2S60, 8.3d Couj:.. Ut SOKS.] 

A BILJj To continue tho effertircnesg of the provliilonB of the Act of October 31. 1942, as 
extended, relatlnK to the adjustment of royalfleB, for the duration of the national emer- 
gency proclaimed I>ecember 10, ISfiO, and six months thereafter 

Be it enacted hy the Senate unit UmiKe of Rei>resentalive* of the United States 
of America in Conijress a-<iiieml)led. That the pro%isions of the Act of October 31, 
1942 (fh. KM, 56 Stat. 101:1) as anien(lt>d, as extended b.v section 1 (a) (.31) of 
the Kmergency Powers Continuation Act (Public I>aw 4.50, Eighty-se<'ond Con- 
gress) sbalPremuiii in full force anil effect until six mouths after the termination 
of the national euiiTgency priK-laiiiied liy tlie President on December 16, 19uO 
(Proc. 2914, .3 C. V. R, 71). notwithstanding an.r limitation by reference to war 
of the time durins which or the purposes for which iwwers and anthorlzations 
thereunder may be exercised. 

STATEMENT OF R, S. MILANS. HEAD, CONTRACT AND ROYALTY 
NEGOTIATIONS BRANCH, OFFICE OF NAVAL RESEARCH, ACCOM- 
PANIED BY RAYMOND F. HOSSFELD, DIRECTOR OF PATENTS, 
OFFICE OF NAVAL RESEARCH 

Mr. MiiwVNs. My name is Robert S. Milans. I am head of the Con- 
tract and Royalty Negotiations Brancli. Patents Division, Office of 
Naval Research, t)epartnient of the Navy. I have with me Mr. Ray- 
mond F. Hossfeld, Director of Patents, Office of Naval Research, De- 
partment of the Navy, wlio will a.ssi.st me in answering any questions 
the committee may wish to ask. 

Because I have been closely and continuously associated with the 
adniinist ration of the Rojalty Adjustnieiit Act of 1042 by the.'} services 
for a period of more than !> years. I have been designated as a witness 
for the Department of Defense in support of H. R. 2.560. 

H. R. 2.50)0 proposes to contiiuie sections 1 and 2 of the Royalty 
Adjustment Act of 1942 (35 U. S. C. 89,90), as amended and extended 

1 



2 EXTENSION   OF  ROYALTY'  ADJUSTMENT  ACT 

by section 1 (a) (J^l) of tlie Emergency Powere Continuation Act, 
I*ublic Law 450, 82d Congress, in full force and effect until 6 months 
after tlie termination of the national emergency prw^laimed by the 
President on December 16, 1950, notwithstanding any limitation by 
reference to war of the time durinor which or the purposes for which 
powers and authorizations thereunder may be exercised. 

Sections 1 and 2 of tlie Royalty Adjustment Act of 1942 as amended 
and extended will expire on July 1, 1953, and provide that whenever 
a patented or unpatented invention is manufactured, used, or sold 
for the United States under a license calling for the payment of royal- 
ties which are believed to be unreasonable or excessive by the head of 
a Government agency concerned, that the licensor and licensee shall 
be notified of such fact. Within a reasonable time thereafter and 
after a hearing if requested by the licensor or licensee, the head of 
the Government agency concerned may }jy order fix and specify such 
royalties as are determined to be fair and just and authorize the pay- 
ment thereof by the license to the licensor. The licensor's sole and 
exclusive remedy if he believes himself injured by any order is by suit 
against the ITnited States to recover such sum, if any, as when added to 
the i*oyalties fixed and specified in the order will constitute fair and 
just compensation to the licensor. 

During World War II it was found that numerous Govermnent 
contractoi-s were manufacturing under license agreements by which 
they were obligated to pay royalties based upon returns appropriate 
to periods of normal production. While the royalties for these earlier 
periods were fair and reasonable, in many instances they became un- 
reasonable or excessive when applied to the enormous increase in 
production during the war period. Since excessive royalties required 
to he paid by the contractor were jiassed on to tlie Government, legis- 
lation was sought to remedy this situation which resulted in the 
Royalty Adjustment Act of 1942 under sections 1 and 2 of which fair 
and just royalties could be fixed taking into account the conditions 
of wartime production. Any reduction in royalties effected under 
this act inured to the benefit of the Government by way of a corre- 
sponding reduction in the contract price or by way of refund if al- 
ready paid to the licensee. 

In operating under this act during the period from 1942 to mid- 
1945 some 2.800 cases were examined for excessive royalties which 
resulted in some 500 settlement agreements voluntarily entered into 
by licensors, the issuance of some 40 orders and estimated stivings 
totaling well over $0.5 billion by June ."^O. 1945. Many of these 
voluntary agreements in adjustment of royalties terminated with the 
ce.ssation of hostilities and the remaining voluntary agreements with 
but few exceptions terminated 6 months after the end of World War 
II. A number of the orders issued under the act are also no longer 
in force as a result of settlement agreements voluntarily entered into 
after the issuance of the orders. 

The Government is now committed to a defense progiam of large 
proportions and production of munitions is being expanded and ac- 
celerated. As an indication of the magnitude of the program it may 
be noted tliat during World War II the United States produced about 
$160 billion worth of munitions valued at about $300 billion in 1952 
dollars. Under the current defense program more than one-third of 
that amount has been appropriated for munitions since mid-1950 and 
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additional funds are being requested. It is estimated that current 
expenditures for the production of munitions are at a rate of about $30 
billion annually and will continue to be substantial for at least 2 or 
more yeai-s. The conditions, therefore, which prompted legislation 
resultfng in the Eoyalty Adjustment Act of 1942 are again present 

In view of the current substantial increase in military procurement 
and the prosjject that the national economy is facing a period of ex- 
panded pi'oduction for defense purposes for several years to come, it 
IS essential that this act be continued in full force so that the Govern- 
ment may be protected against the payment of excessive royalties 
which ai"e based upon royalty rates appropriate to periods of normal 
production. The Department of Defense therefore urgently recom- 
mends that sections 1 and 2 of the Royalty Adjustment Act of 1942 
as amended be retained in force as propo.sed in this bill. 

Mr. CRUMP.VCKER. Do you have any figures as to how many of these 
2,800 cases that you refer to involve corporation-owned patents? 

Mr. MiLAXs. Sir, I am sorry. I have a report which I have referred 
to in my ))revious testimony which is made by the Army and Navy 
to Senator Kilgore, was made back in June 1946, in whicli we sum- 
marized our work wliich had been done. We had certaiii tables in 
the back, but they do not state. They give it by case number rather 
than by name involved. I do not have those figures. I believe that 
a majority of tiiem involve corporations. 

Mr. CiUTMPACKKR. I would like to refer now to the half billion 
dollar estimated saving. Do you have any estimate of how much 
of that lialf billion dollars niiglit have been recovered through Fed- 
eral taxation? 

Mr. MiLANs. No, sir. 
Mr. CRUMPACKER. How many cases have lieen handled since the 

start of the Korean emergency? 
Mr. MII,AN8. At tiie present time, there are 70 cases under investi- 

gation and a total of 22 notices have been issued. 
Mr. CRUMPA(-KER. You mean tliat is 22 in addition to the 70? 
Mr. MiLANs. In addition to the 70; yes, sir. But out of that 22, in 

one case that we know of there are identical Army and Air Force 
notices, so that under the j^resent law, the head of each department, 
agency, if it comes down to a notice or order, has t« issue its own 
notice because the law as presently drafted. Public Law 78, 77th 
Congi'ess, states tliat the head of any department or agency may is.sue 
notice and may issue order if he believes the royalty to be unreason- 
able or excessive. 

Therefore, out of tliis 22, that would be at least 1 duplicate notice 
we know of between the Navy and the Air Force; so it would reduce 
it down to, let us say, 21 cases, aUhough it may be 22 notices. 

Mr. CRTJMPACKER. Have any of tliese cases reached a state of final 
determination since tlie Korean emergency? 

Mr. MILANS. Since July 1, 19,"r0, wliich we take as the convenient 
point for the Korean crisis, there has been a total of 17 i-oyalty-adjust- 
ment agreements incorporated.    No orders have been issued yet. 

Mr. CRUMPACKJIR. DO you have any estimate on what saving might 
have been involved in those cases? 

Mr. MiLANS. Yes, sir; estimated savings which have been made 
under cases which arose under the period July 1, 1950, to February 1, 
1953, are $2,345,131. 



4 EXTENSION   OF   ROYALTY   ADJUSTMENT  ACT 

Mr. CRTJMPACKER. I see. 
Have you anything further? 
Mr. MiLANS. Yes, sir; if I may proceed with this supplemental 

statement. Let me give you first the legislative history and need 
for the act. 

PCBPOSE OF THE ACT 

The Royalty Adjustment Act, Puhlic Law 768 (35 U. S. C. 89-96), 
was enacted primarily to: 

One, eliminate the payment of excessive patent royalties on war 
production; and 

Two, permit the Government to utilize patented and unpatented 
inventions through the medium of any desired source of supply, with- 
out having to pay more than a fair and just compensation to the 
owners of such inventions. 

EXTENSION OF THE ACT 

Under the provisions of sections 1 and 2 of the act, as originally 
enacted, authority to adjus^t patent royalties, required to be paid by 
the Govermnent contractor and passed on to the Government as an 
item of cost, would have terminated C months after termination of 
World War II. 

Interim legislation relating to emergency laws, of which authority 
to adjust royalties as provided for under sections 1 and 2 of the 
Royalty Adjustment Act was a part, was enacted by Congress, as 
follows: 

To June 1, 1952, by Public Law 313, 82d Congi-ess, 2d session, 
chapter 204, approved April 14,1952. 

To June 15,1952. by Public L^w 368,82d Congress, 2d session, chap- 
ter 339, approved May 28,1952. 

To June 30, 1952, by Public Law 393, 82d Congi-ess, 2d session, 
chapter 437, approved June 14,1952. 

To July 3,1952, by Public Law 428, 82d Congress, 2d session, chap- 
ter 526, approved June 30,1952. 

To April 1,1953, bv Public Law 450, 82d Congress, 2d session, chap- 
ter 570, approved July 3,1952. 

To July 1,1953, by Public Law 12, 83d Congress, 1st session, chapter 
13, approved March 31,1953. 

Comment: By Public Law 450, the act was not only extended but 
was amended to make its provisions applicable to a period in which 
there is no formally declared state of war, part of this legislation 
reading as f OIIOM'S : 

Act of October 31, 1042 (ch. 'M. .5C Stat. 1013; 35 U. S. C. 8!) and note and 
IK)-06) : iind, effective for the {)eriod of time provided for in the opening para- 
grnpli of this siil)section. tlie terms '•prosecution of the war" and "conditions 
of wartime production," as used in said net of October 31, 1942, include, respec- 
tively, prosecution of defense activities and conditions of t>roduction during the 
national emer>;ency i)roclaimed l)y tlie President on December 16. 15)50. 

The text of the House committee re]>ort on Public I^aw 450, H. Rept. 
NO. 2041, 82d Congress, 2d session, page 25, with respect to the con- 
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f.inuation of sections 1 and 2 of the Royalty Adjustment Act, reads in 
pertinent part as follows: 

The comiuittee recoinmends that this item l)e cdntiniiPil, with language clarify- 
ing its application to a period in which there is no formally declared state of war. 

The committee is mindful that such intervention on the part of the Govern- 
ment is an invasion of the right of contract hetween the licensor and the lic-ensee; 
:i contract to which tlie Government was not a iwirt.v. Nevertheless the committee 
Is of the opinion that wlien a period of war or national emergency exists an 
Individual is not entitled to excessive profits hut rather owes a duty to the 
country to ai-cept what Is reasonalile compensation uniler the I'ircumstances. 

JUSnFICATION FOR THE ACT 

Under the act of June 25, 1910, as amended, 28 United States Code 
1498, if no license agreement exists l)etween tlie owner of an invention 
and a Government contractor, tlie Government in appropriate cases 
can and does use all inventions deemed essential in its procurement 
program and the owner's sole remedy is a suit against the United 
fttates in the Court of Claims for the recovery of his reasonable and 
entire compensation. 

On the other hand, in cases where the owner of a patent has licensed 
a Government contractor to use the invention, the Government is in 
the peculiar position of having the statutory right to use inventions 
through unlicensed contractoi-s for a reasonable compensation but is 
unable to use the same inventions through a licensed contractor except 
by paying royalties stipulated in a preexisting license agreement to 
which the Government had not been a party and under which royalty 
payments fixed during peacetime may be more than reasonable com- 
pensation based upon Defense procurement. 

Such differences between the costs in connection with procurement 
involving the use of unlicensed inventions under the 1910 act and that 
of licensed inventions are equalized by the Royalty Adjustment Act. 
The Royalty Adjustment Act thus implements the act of 1910 by per- 
mitting the Government to purchase materials and supplies at the 
same cost for the use of any inventions involved irrespective of 
whether or not the contractor is licensed by the patent owner. 

PAYMENT   OF   ROYALTHIS   IN   MAN!"   INSTANCES   UNJUSTIFIED 

Payment of royalties at rates specified in preexisting license agree- 
ments are unjustified, either in whole or in part, in such situations as 
the following: 

Wliere the ro3'alties based on a period of normal production become 
excessive or unreasonable when applied to expanded production under 
the current defense program. 

Non-arms-length negotiation of license agi'eement, namely, where 
the license agi-eement is between the owner of the invention, as licensor, 
and a corporation, as licensee, which latter is wholly owned or con- 
trolled by licensor. 

Wliere a patent is invalid, that is, as by anticipation. 
Basic patent expired, and improvement jiatents cover merely un- 

important details. 

33126—53 



6 EXTENSION   OF   ROYALTY   ADJUSTMENT   ACT 

Where, because of Government specifications, the item is more 
costly than a similar item sold in the commercial market. 

Where the patent involved does not cover the particular item of 
procurement. 

INADEQUACY OF RENEGOTIATION ACT 

The Renegotiation Act of 1951, Public Law 9, 82d Congress, is 
inadequate to protect the interest of the Government against unrea- 
sonable or excessive royalty charges for the following reasons: 

Under the provisions of section 105 (f) of the Renegotiation Act of 
1951, the act applies only in those cases where the aggi'egate renego- 
tiable royalties exceed $250,000 foi- each year subject to renegotiation. 
Experienc* has demonstrated that it is quite common to find that in 
cases where the royalty income for a fiscal year is below the statutory 
floor of $250,000, the royalties are nevertheless exorbitant and exces- 
sive and do not reflect the reasonable value for the use of the invention. 
Therefore, where the royalties are exempted under the Renegotiation 
Act, an adjustment can be made only imder the Royalty Adjustment 
Act in order that the Government be not required to pay more than 
a fair and just compensaticm for the use of the invention involved. 

If the royalty income is less than $250,000 per year and therefore 
not subject to the Renegotiation Act, then in the absence of the 
Royalty Adjustment Act the foreign owner of United States patents 
is in a preferred position since his royalties would not be subjexjt to 
adjustment while a United States citizen who owns foreign patents, 
at least in England, would be subject to adjustment of his royalties. 

The Renegotiation Act of 1951 does not, as does the Royalty Ad- 
justment Act, apply to all owners of inventions utilized in Government 
procurement, nor does it apjjly either to all licensore or to all Govern- 
ment contractors and suppliers alike. 

Under renegotiation the licensor makes a refund of the amount 
of royalties found to be excessive and the procuring activities receive 
no benefit in the way of a reduction in costs such as may occur where 
the royalty rate is reduced under the Royalty Adjustment Act. This 
reduction in cost under the Royalty Adjustment Act may inure im- 
mediately to the benefit of the procuring activities, whereas a con- 
siderable time may elapse before a refund would be made under the 
Renegotiation Act. 

INADEQUACY OF INCOME-TAX LAW 
« 

Upon the Income Tax Statutes, chapter 1, i-elating to income taxes, 
and chapter 2, subchapter E, relating to excess-profit taxes, even 
though a part of the royalties may be later recovered in the form of 
taxes, the procuring activities cannot obtain the immediate benefit of 
reduced costs as may occur were a reduction in the royalty rate has 
been effected under the Royalty Adjustment Act. 

Now, I would like to take up part II, "Administration of the Act." 

ACT APPLIES ONLY TO ROYALTIES  CHAROED OR  CTIAROEABLE TO THE 
GOVERNMENT 

It should be clearly understood that any adjustment of royalties 
under the act relates only to those royalties that accrue on sales to 
or for the Government. Thus, the licensor and licensee are free to 
continue, or change or amend the provisions of their license agree- 



EXTENSION   OF   ROYALTY   ADJUSTMENT   ACT 7 

ment iu any manner they so desire insofar as normal commercial 
relations and non-(iovernment sales are concerned. 

BOYALTY ADJUSTMENT BOARDS 

Pursuant to section 5 of the Royalty Adjustment Act the Secre- 
taries of the several Defense Dejjartments have established one or 
moi-e "Boards" within their respective departments for administering 
the act. Thus tlie Navy Department has a single Patent Rovalty Re- 
vision Board composed of the Chief of Naval Research as Chairman 
and seven membei-s selecte<l and appointed by the Secretary of the 
Navy from personnel of prociu-ement bureaus having a general back- 
ground in contractural and procurement matters coupled with some 
knowledge of production and frequently also experienced in legal 
and/or patent matters. The Air Force likewise has but a single 
board, situated at the Air Materiel Command. The Army has a board 
established in each of the several technical services. 

ROYALTY  ADJUSTMENT PROCEDURE 

First, we liave the source of royalty information and the screening 
of same. Information relating to royalties charged or chargeable to 
the Government is obtained from Government contractors, through 
renegotiation, contract clearance, and the like. During the cour.se of 
negotiating a governmental contract, for example, information relat- 
ing to royalty payments a.s an item of cost to the Government may 
be submitted by the contractor or such information may be submitted 
during performance under a contract in the form of a royalty report 
as required by the terms of the contract. Any royalty data so sup- 
plied are reviewed to ascertain whether or not further inquiry as to 
the reasonableness or excessivene.ss of the royalties is justified. 

For the Navy Department the information respecting royalties 
is forwarded to ONR, where it is reviewed by personnel under super- 
vision of counsel for the Navy Patent Royalty Revision Board. In the 
Army and Air Force it may go to the technical service having primary 
cognizance. 

If on tiie basis of the foregoing information the royalties on any 
{)rocurenient item appear to be reasonable, no further action is taken 
)ut, from time to time, future procurement of that particular item 

may be inquired into and checked to determine whether or not the 
amount of royalty payments cliargeil as an item of cost to the Gov- 
ernment is substantially increasing out of proportion to the reasonable 
value of the invention when applied to the expanding volume of 
procurement. 

If upon the basis of such screening action royalties cliarged or 
chargeable to the Government appear to be unreasonable or excessive 
either as to the rate or the amount thereof, a further preliminaiy in- 
vestigation is initiated. 

PRELTMl.VAKV   TX\T.STIOATIOX 

This investigation, in general, consists of: 
First, obtaining data from the i)iocurement activities of the agency 

involved with respect to present, future, or contemplated ]>rocurement 
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of the item with respect to which the royalties in question are charged 
or chargeable to the Government. 

Second, corresponding with the licensor or licensee for the purpose 
of obtaining a copy of the license agreement covering the royalties in 
question, the amount of royalties paid to the licensor over a period, 
namely, from January 1. WM\ to December :51, UKrl, and any and all 
other information which the licensor or licensee may desire to furnish 
having a bearing upon the reasonableness of the royalties in the 
particular case. 

Third, evaluating the information obtained under first and second 
above to determine whether or not, in the light of all such information, 
royalty adjustment action should be taken. 

A1).IIISTMKXT   OK   UOYALTIKS 

If, on the basis of tlie data and information assembled as a result 
of the above-mentioned investigation, it is believed that the royalties 
applied to Government procurement are unreasonable or excessive, a 
"notice'' as provided in section 1 of the act is issued and sent to all 
interested licensors and licensees by registered mail. Such notice pro- 
vides, in effect, that no further royalties shall be paid by any licensee 
to any licensor until the royalty adjustment proceeding is concluded 
either by "order" or settlement. Tlie notice also provides for a hearing 
if requested. 

Irrespective of whethei- or not a notice has been issued, it has always 
been the practice of the Department of Defense to encourage voluntary 
settlements and to afford patent owners every opportunity to reach an 
amicable settlement prior to a formal hearing under the act. 

In this connection, it should be jjointed out that during World War 
II it was the general practice not to issue a notice until full o])por- 
tunity for negotiating a settlement liad been exhausted. This practice 
was based upon the assumption that a notice might adversely affect an 
amicable settlement. As a result of such practice, royalties in many 
instances were paid over to licensoi-s which then could not be reached 
under the act. Experience in operating under the Royalty Adjustment 
Act in the latter stagas of World War II and at the present time 
appears to show that patent owners do not object to a notice so long as 
they can informally i)resent and discuss tlieir case prior to a formal 
hearing and, therefore, the better procedure under the act is to issue 
a notice and then proceed with informal discussions relative to an 
amicable settlement. 

As a result of such discussions, for example, the licensor and licensee 
may enter into an agreement under the terms of which the royalties 
to be cliarged or chargeable against Government procurement may be 
reduced to a rate or amount satisfactory to the Government; licensee 
and the Government under the terms of which the royalties, either as 
to rate or amount, may be reduced insofar as CiSovernment procurement 
is concerned. 

If a voluntary settlement cannot be obtained, the matter is referred 
to one of the aforementioned Boards for formal action under the act. 
If a hearing has been requested, either J^arty may present in writing 
or in person any facts or circumstances which may in their opinion, 
have a bearing upon the rates or amounts of royalties, if any. to be 
determined, fixed and specified by the Board.   This hearing is formal 
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in character in that a transcript of the proceeding is made and re- 
corded, but informal in procedure in tliat strict rules of evidence are 
not applied, as the purjjose of the hearing is to place before the Board 
a complete ])icture of all the factors involved in order that an equitable 
determination of the question may be made. 

At any time during the hearing or after the conclusion thereof the 
licensor oi- the Board may i)resent a proposal for settlement. If such 
proposal is accepted, the matter is ended. If any such proposal is 
refused, or no profjosal is made, the Board proceeds to issue an oi'der 
under the act. However, even after the issuance of such order, and 
up to the time that a suit, if any, is instituted by the licensor, the 
matter can still be .settled by an agreement mutually sati.sfactory to all 
concerned. 

COORDINATION   BETWEEN   THE  SERVICES 

In order to avoid duplication of work in the services and unneces- 
sary burden on Government contractors or licensors, it is customary to 
forwanl to other agencies whicli ai)pear to have procurement of the 
item under consideration, a copy of any requests to a licensor or 
licensee for information. Each agency thereupon checks its own 
procurement but will not write letters out to industry without check- 
ing with the originating agency. 

In the Army cleai-ance for nivestigation by the various technical 
services must be obtained from the Office of the Judge Advocate Gen- 
eral. In view of tlie fact tliat royalty adjustment matters are con- 
centrated in the Office of Naval Research of the Navy and in the Air 
Materiel Conunand of tlie Air Force, such clearance is not required. 

If interdepa7tmental procuremejit is involved, only one agency of 
tlie Government takes ac(i(jn, otlier agencies being fully informed of 
the j)rogress of the ca.se and being invited to discussions in w-hich they 
may be interested. If a proposed agreement is reached by the cog- 
nizant agency, concurrence with otlier agencies of the Government is 
obtained prior to any fonnalization. Under the existing law, how- 
ever, each Department or agency must issue its own notices and 
orders. Orders, however, aie often joint and in any event are coor- 
dinated with tlie otlier agencies. 

The manner in whicli coordinated action is eifectuated may be best 
explained by ilhisti'ation as follows: 

Assume that the two services concerned are the Navy and the Air 
Force, and tluit, as between them, the Navy has a predominant inter- 
est in the matter by rea.son of its larger procurement. In such an 
event the Navy would be assigned action responsibility, namely, it 
would undertake to make a full investigation of the royaUy payments 
involved, advising the Air Force as to the progress and results of such 
investigatio7i. 

Again, the Navy would, in the hypothetical situation pi-esented, be 
the service that would arrange for any conference which the licensor 
and licensee may desire for negotiation of the royalty question, and 
would advise of. and invite the attendance of a representative of the 
Air Force at such conference. 

If as a result of such joint conference a basis for amicable settle- 
ment is arrived at, the Navy, with the advice and concurrence of the 
Air Force, prejjares a settlement agreement and obtains execution 
thereof.   On the other hand, if it be found to be, at least for the pres- 
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ent, impossible to arrive at an amicable settlement of the royalty 
issue, then tlie matter of a Board liearin<r is involved. Such a hearing 
would be before memlxrs of both the Navy and Air Forc€ Royalty 
Aljustment Boards, namely, the Boards of both services would sit 
concurrently in order to avoid two sejiarate hearings, and joint or 
concurrent orders would be iasued. 

The number of persons in all services engaged full time in adminis- 
tering the act: Army, 4; Navy, 2: Air Foi-ce. 1; making a grand total 
of 7. These figures include professional personnel but do not include 
part-time clerical assistance. 

FAC1X)RS CONSIDERED IX DETERMINING FAIR AND JtlST ROT.\LTT RATE 

In determining wliat are fair and just rates and amounts of iwal- 
ties payable for an invention, such factoi-s as the following are taken 
into account: 

The condition of defense production. 
Tlie production and use of the invention ])rior to any increase due 

to expanded defense ])r<X"urement, including any established royalty 
rate; the volume on whicli royalty was paid; the yearly aggregate 
royalty paid; and the circumstances under which the licensing and 
tlie establishment of the royalty rate occui-red. 

The character of the invention and any jiatent protection therefor, 
t/be value of its contribution to the art in which it is used, and the 
character and expense of research and development that have been 
devoted to the invention. 

The extent of use and proposed use of the invention by other de- 
partments or agencies of the Government and the amounts of royalties 
involved in the aggregate in such use. 

All other consuTerations which are ordinarily and properly taken 
into account in determining fair and just royalties or which appear 
to be appropriate to the particular case. 

In making determinations of fair and just royalties, all informa- 
tion necessary to a .sound determination is sought, and the licensor 
and licensee given every opportunity to develop and present whatever 
informaton is available to them and which either or both may con- 
sider pertinent to the determination. 

By "normal production period'" is meant generally a period, during 
which the volume of production is dictated principally by the com- 
mercial market with no direct or immediate connection with the 
national defense, for example the period from about January 1, 1946, 
up to mid-1950. 

CONSTITUTIONALITY OF ORIOINAL ACT 

The Supreme Court has never ruled directly on the constitutionality 
of the Royalty Adjustment Act, although that question was presented 
to tlie Court in each of two cases. 

In one of these cases, TintlAn-Dctroit Axle Coitipany v. Alma Motor 
Cowpmni (CAA 8. ;5-20 U. A. 12!), 71USPQ 254, 1940), in which the 
constitutionality of the act was challenged, a writ of certioi"ari was 
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granted; however, tlie Court i-eraaiided the case to the ai)i)enate court 
on other grounds without deciding the constitutional question. 

In the otiier of these cases, Coffnum \. Federal Lahoratmies^ Inc. 
(CAA ;^, 171 F (2) !>4, 7!) USPQ-i7(;), in which the constitutionality 
of the act was also clialleufred, the Supreme Court denied certiorari 
(;^;}() U. 8. ItlS, 80 USPQ (500, 1949). 

Tlie Court of Claims has also sustained the constitutionality of 
tlie act in the case of Coijumn v. UniteeL States (89 USPQ 276, 1951), 
which cited ami followed the opinion of the court of appeals in the 
before-mentioned case of Voljfman v. Federa/, Laboratories, Inc. 

REASON' FOR UPHOLDING CONSTITDTIONAI.ITY OF TUB ACT 

In each of the cited cases the constitutionality of the act was sus- 
tained on the ground that the act is a valid "exercise of the power of 
eminent domain in aid of tlie war power in the patent field." 

CX)NSrilXTIONAUTT OF PROPOSED EXTKNSION OF AOT 

The constitutionality of the act if e.xtended, as is now under consid- 
eration b}' the Congress, may be-sustained, it is believed, upon the 
ground tlnit the authority of Congress to exercise its war power does 
not end with a cessation of hostilities or a termination of a war, and 
that the war jjower includes the power to remedy evils arising from 
wai'time conditions and to cope with current conditions arising and 
continuing during a national emergency. 

In the report of the House committee with respect to tlie continua- 
tion of the Royalty Adjustment Act to April 1 195;^, Public Law 450, 
see House Report 5s'o. 2041,82d Congress, 2d session, page 25, Congress 
recognized that an emergency still exists and that under the circum- 
stances an owner of a licensed invention utilized by the Government 
should receive only what is reasonable compensation. For analogy 
see Woods v. Mifler et al (S.'iS U. S. 138), Woods v. Richardson 
(CCA7-1949, 174 F. 2d 617), United States v. Ericson (102 F. Supp. 
376), and United States v. Certain Parcels of Land (102 F. Supp. 695), 
holding such legislation as the Housing and Rent Act of 1947, the 
Rent Control and the Defense Production Acts of 1950, superseding 
similar preceding Federal laws which were concededly exercises of 
the war power, to be constitutional. 

SUITS UNDER THE ACT—"TRIAL DE NOVO" OR "APPEAL*' 

Mr. Hayward Brown, Chief, Patents Section, Civil Division, De- 
partment of Justice, who is in charge of defending all suits brought in 
the Court of Claims under section 2 of the act has advised— 
that In the few oases so far brought In the Court of Claims under such act the 
court has nppnmched the matter ;is Iwinc In the nature of an ai)i>pal from the 
adininistriitivc action of tho tldvcrnnient depMitnieuts or agoni-ies conoenied. 
Both the cliiiniMnt nnd thp (Jovornnicut, li.v tlie DepartmeiU of Ju.stice. however, 
may introduce new defenses. To this extent, therefore, it is in tlie nature of a 
trial do novo. It is. accordinel.v, his opinion that a suit under section 2 of the 
Royalt.v Adjustment Act nia.v he a mixed action, heing in the nature of a review 
of agency administrative action, witli elements of a trial de novo. 

Now, I have some statistics on operations under the act for the 
period July 1, 1950, to February 1,1953. 
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There were a total of 70 cases currently under investigation at that 
time; Army, 29; Xavy, 22; Air Force, 19. 

There were a total of 22 statutory notices issued: Army, 9; Navy, 3; 
Air Force, 10. In one case the Navy and Air Force issued identical 
notices. Possibly the Army and Air Force also issued identical 
notices covering the same licensees and licensors. 

There were no orders issued bj' any of the services. 
A total of 17 royalty adjustment agi'eements were executed: Army, 

8; Navy, 0; Air Force, 9. 
The estimated savings which have been made under cases which 

arose during the period July 1,1950, to February 1, IQoS, were: Army, 
$1,985,749; Navy, $320,682; Air Force, $38,700; mailing a total of 
$2,345,131. 

The total amount of actual cash refiuids during the same jjeriod 
under all outstanding agreements and orders was: Army, $59,488.34; 
Navy, $819,747.33; Air Force. $637,170.21; total, $1,516,405.88. Also 
there is $27,232.63 in Navy suspense account. 

The estimated amount of royalties withheld by notices was: Army, 
$1,064,251; Navy, $350,000; Air Force, $800,000; otal $2,214,251. 

EXAMPLES OF CASES OF UNREASOJJABLE OR EXCESSIVE ROTALTIF^ 

In one case in which notices have been issued royalties totaling 
$840,894.15 are payable under current contracts. There are 2 licensors 
involved, the royalty rate to the 1 licensor being 10 percent and the 
rate to the other licensor of 414 for a total of 14^^ percent of sales. 
Both royalties accrue under tlie same inventions covered by one issued 
patent and two pending applications. 

Royalties accruing at the 10 percent rate are as follows: It is only 
an estimate for 1953, naturally. 

Year Oovcmment Non-Govem- 
mi'nt Total 

1917                      Me2.00 
2,04fi. 14 

32,431.17 
2..51.^59 

43.&S8. 11 
107,751.04 
400,000.00 

$12.2M. 79 
18, 160. 09 
28.64S. 45 
27,302. ."il 
39.842. 6B 
39,188. 50 

$12,718.81 
1948    20. 20fi. 23 
1949  61,077.02 
1950                                              .      ... 29 S18 10 
I9S1  83 5,TO. 77 
1952.  146.937.54 
1953   ...         .                          400,000.00 

As a matter of interest in this case, the total royalties of 14i/^ per- 
cent were more than the contractor licen.see's profits wliich were at 
tiie rate of 12 percent. 

Mr. CRUMPACKER. Thank y«)u very mucii. 
The ne.xt witness is Mr. Lanhani. 
Mr. LANJIAM. Mr. Chairman, in view of the fact that there are a 

number of witnesses from out of the city, and that I am here all of the 
the time and at your disjiosal, I would fike to ask, especially inasmuch 
as I am appearing in ()|)p(>siti«ii to tiiese measures, that those witnes.ses 
be given priority in the matter of hearing. 

Mr. CRUMPACKER. Very well. 
Tlie next witness will be Mr. Francis W. Parker, Jr., representing 

the Patent Law Association of Chicago and the Chicago Bar 
Association. 
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STATEMENT OF FRANCIS W. PARKEE, JR., REPRESENTING THE 
PATENT LAW ASSOCIATION OF CHICAGO AND THE CHICAGO 
BAR ASSOCIATION 

Mr. PAKKER. Mr. Chairniiiii and gentlemen of the committee, I am 
Francis W. Parker, Jr., and mv office is at 8 South Michigan, Chicago, 
111.    I reside at 1850 Ridge Road, Highland Park, 111. 

I am liei'e on behalf of tlie Chicago Patent Law Association and the 
Chicago Bar Association in opposition to H. R, 2560. 

I was born in 1886, educated in this country and abroad, graduating 
from the University of Chicago, B. S. 1007. I studied engineering at 
Cornell UniTcrsity, Ithaca, N. Y., and law at Northwestern University 
and University of Chicago. I was admitted to the bar of the State 
of Illinois in 1912 and subsequently to the United States courts in- 
cluding the Supreme Court. 

Except for 4 years during the last war, I have been continuously 
engaged in the practice of patent law since 1912 with the firm of 
Parker and Carter, of Chicago, 111., of which I am now senior mem- 
ber.    This firm was organized in 18!)2. 

I organized the legal branch of the Chicago Ordnance District in 
1940, and was called to active duty there in July of 1942 as a major, 
was promoted in January 194!} to lieutenant (»lonel and in October 
1945 to colonel of Ordnance, being soon thereafter assigned to the 
Greneral Staff Corps. I was relievinl from active duty in the summer 
of 1946.    My status is now colonel, Honorary Reserve, retii'ed. 

While with the Chicago Ordnance District, I also served as adviser 
to the commanding general on patent matters. Late in 1943, I was 
detailed as hearings officer by the Chief of Ordnance, in connection 
with a case that had arisen under the Royalty Adjustment Act. 

Durinsr 1943 I wrote a Manual for Settlement of Terminated Con- 
tracts which was adopted by many other of the Ordnance districts. 
I lectured on contract termination at such schools as Duke University, 
Harvard Graduate School of Business, Horton School at the Uni- 
versity of Pennsylvania, Univei"sity of Michigan, and New York 
University. 

I was transferred to the Readjustment Division, Headquarters 
Armed Service Forces in Washington early in 1944. Upon reporting 
for duty I became Chief of the Training Branch and my statf and I 
trained and supervised the training of appro.ximately 80,000 Govern- 
ment and contractor personnel in the settlement of terminated war 
contracts. 

I was awarded the Legion of Merit while with the Chicago Ord- 
nance District and an Oak Leaf Cluster to the Legion of Merit im- 
mediately after I left active service. 

During my entire war service I was in close constant touch with the 
patent sections of the Ordnance Depai'tment, other procurement agen- 
cies, and the Office of the Under Secretary of War in charge of procure- 
ment. I participated in and was kept advised of decisions involving 
patents, royalties and royalty adjustments, questions on which con- 
stantly arose and required instant settlement. 

It has been urged that the Royalty Adjustment Act saves money for 
the (Jovemment.    My e-xperience during war was to the contrary.    I 

88128—68 3 
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negotiated or participated in the negotiations of dozens of war wn- 
tracts, most of them of great size and tremendous importance. I was 
intimately familiar with hundreds of such contracts negotiated by 
officei-s and civilians under my direction. We found that many con- 
tractors, otherwise anxious and willing to accept Government contracts 
and subcontracts became much less interested when they realized that 
accepting a Government contract or subcontract subjected them to the 
possibility, perhaps probability of arbitrary changes in business rela- 
tionships and patent contracts established or made before the war. 

As a result, contracts were often let to contractors who did not have 
the benefit of patent licenses, were less efficient and produced at higher 
cost. Consequently, I believe the Government lost rather than gamed 
money as a result of the existence of this act. 

This situation presented the contracting officer with two choices. 
He could let a contract for substitute items which wei'e not patented 
and were not as good or which cost more, or he could insist on the 
contractor delivenng patented items, thus subjecting the government 
to danger of a multiplicity of suits. 

The act, which it is now urged be extended, came into effect in 1942, 
fhiring the time when I was on active duty with the Army and while, 
as above pointed out, it did not effectively save the Government any 
money, it was in our opinion even more deleterious because of the fact 
that it materially slowed down contract negotiations and served as a 
very substantial handicap in our effort to outproduce the enemy. 

Negotiating a (lovcrnnient procurement contract presents at best a 
difficult, complicated, delicate problem. A multiplicity of rules, regu- 
lations, and limitations must constantly be borne in mind if a contract, 
fair to Government and contractor, workable and enforceable and 
capable of producing the needed supplies is to result. These difficul- 
ties increase as the urgency increases. We were always under intense 
pressure during the war years. The procurement offices were open 
full time () days a week. All of the Army officers and many of the 
civilians worked regularly at least one Sunda}- in the month. The 
only holidav observed was Christmas, others such as Thanksgiving 
Day, New Year's Day, Independence Day were working days. We 
were u.sually short handed. Had we not been compelled to spend time 
and effort in connection with the Royalty Adjustment Act, our work 
would have been greatly expedited from a time point of view alone. 

However, the existence of this act and the perils it offered to the 
contractor resulted in slowing up his work and furnished a constant 
source of irritation, misunderstanding and delay. 

All the difliculties that we faced and had to compete with in a war- 
time economy are e(|ually [)resent in a peacetime economy. It is my 
firm oj)inion that the sooner the Koyalty Adju.stment Act is terminated, 
the better it will \>e both for Government and contractor. 

When, in the years preceding World War II. the Chief of the Chi- 
cago Ordnance District, Col., now Gen. Donald Armstrong, requested 
Reserve officers assigned to that district to assist in pei-snading i)ro- 
spective war contractors to accept educational orders, we were fre- 
quently laughed out of the oflice of our fi-iends or clients with the 
statement tiiat because of the treatment the contractor had received 
dnring and after World W^ar I, it was standard policy to take no 
Government contracts. 
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After we jrot into the war, tliis attitude gradually chang«'d. Tlie 
contractors became enthusiastic as were other patriotic Americans in 
the prosecution of the war hut the unfair treatments that they had 
received or at least thought they had received, frequently rankled 
and the Royalty Adjustment Act was frequently thrown up to me 
and other Government representatives as just another example of 
the unreasonable arbitrary and unfair treatment contractors received 
at the hands of Government. 

I well remember one case where 1 discussed this act with a prospec- 
tive customer and his attorney. They pointed out that royalty pay- 
ments were merely rent for the ri<rht to use an intangible thing and 
that if it was fair and reasonable for the Chief of the Chicago Ord- 
nance District to dictate a reduction in rent of the patent rights, it 
would be equally fair for him to dictate to the owners of the First 
National Bank Building where our oflices were, an arbitraiy reduction 
of the rent we paid for the premises we occupied during the war. It 
was very hard, try as we would, to find a really effective answer to 
such a position. 

Mr. CBUMPACKER. Could you give me any estimate as to what per- 
centage, roughly, of the patents involved in these adjustments were 
corporation-owned 'i 

Mr. PARKER. Only an educated guess. 
Mr. CRUMPACKER. That is all right. 
Mr. PARKER. I would say .5(1-50, but I am not at all sure because we 

never, in our consideration, we never raised any question as to whether 
the natent belongs to Mr. Jones or the Jones Corp. 

Mr. CRUMPACKMJ. Do you feel that the estimate given here that 
there was a saving of half a billion dollars would be anywhere near 
accurate^ 

Mr. PARKER. I think it is grotesque. 
^[r. CRUMPACKER. What would you estimate it at? 
Mr. PARKER. I would say there was none. I do not believe tliere 

was any real saving. 1 think it is a saving on the assumption that as 
between no effort to reduce royalties and the compelling the reduction 
of royalties by force, there would be a saving. I think any saving that 
was accomplished by virtue of the force given by the law would have 
been equally well accomplished much more effectively so far as the 
overall war production was concerned by negotiations. I never found, 
and I am sure that it was the rarest thing in the world for our negotia- 
tors, both in the Chicago Ordnance District and, by the way, we had 
7,r)()0 people in that district at the Battle of the Bulge, and did a 
prett}' good jot)—so I was told when I reported for duty in Washing- 
ton. I would say that we would have accomplished just the same, just 
as much of a saving without the law and we would have had much 
le.ss friction and difliculties with the contractors. 

Mr. TAYIVOR. Without regard to the saving angle of this, Mr. Parker, 
would you say that operating under the act did inspire the production 
of more materiel for war? 

Mr. PARKER. I think it was a definite handicap. 
Mr. TAYIXIR. In what respect? 
Mr. PARKER. Because, from our point of view, we had to spend a 

great deal of time negotiating these contracts. If we had not had 
to worry about the act, if the contractor had not had to won-y about 
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the act, we would have been able to come to a meeting with the con- 
tractor more readily than we could under the pressure of the act 

Mr. TAYIX)R. You mean that the contractor had to worry about the 
ultimate price that he would have to charge for completion of his 
work ? 

Mr. PARKER. He had to worry about that; yes, sir. 
Mr. TAYLOR. I take it from the last portion of your statement in 

which you cite, as an example, the fact that the Government had arbi- 
trarily reduced the rent on a bank building—I concluded from that 
statement of yours that it is your opinion it would be unconstitutional 
for the Government under such circumstances as exist in this country 
today to reduce the rent on the First National Bank Building. 

Mr. P^vRKER. I am not a constitutional lawyer. I have some doubt 
about that. 

Mr. TAYLOR. YOU have a very enviable backgi-ound. Have you 
made a study of some of these cases that have been brought into the 
courts where tliis question as to the constitutionality of this act was 
at i.ssue. 

Mr. PARKER. I am a patent law^-er and I have not made a study 
of constitutional matters. 

Mr. TAYLOR. Would you say, even from your cursory examination 
of patent laws that exist today that when a pereon is invested with 
a patent he is invested with a right which should not be infringed 
upon ? 

Mr. PARKER. I think my answer to that is this: the only thing that 
we have that originates in the mind of some individual is the invention 
which is protected by the patent right. All other property originates 
somewhere else. If I buy a house, somebody built it; if I buy a piece 
of land, the land was there before I bought it. If I buy a piece of 
machinery, somebody made it. If I build a house, I buy the materials 
and I assemble it in the conventional way. Invention is the only 
thing where somebody has made something exist that did not exist 
before, and as I see tlie purpose of tlie patent law, it is to persuade that 
inventor to make liis invention available for the benefit of the public 
and the rent that he gets is his reward wliich keeps him from dying 
with that thing locked up in his mind. 

Mr. TAYLOR. In that regard, is this your position: that that reward 
should not be imposed upon or in anywise restricted unless there was 
some drastic emergency which would permit the Government to step 
in and say, "We must in some manner or other take over your patent 
right and do with it as we see fit to do with it in order to cope with 
the emergency that exists"? 

Mr. PARKER. That is right: and we have that provision in the—we 
have that provision in the War Powers Act quite aside from this 
adjustment act, Eoyalty Adjustment Act. 

Mr. TAYLOR. Is it also your position that at the present time legis- 
lation of this character would be unconstitutional because no such 
emergency as was contemplated in the original act exists in this 
country today? 

Mr. PARKER. Well, again ray feeling is that it probably should be 
unconstitutional but I do not know.    I am not a constitutional lawyer 

Mr. TAYLOR. That is all, Mr. Chairman. 
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Mr. FINE. '\ATiat standards are emjiloyed to determine what would 
be a reasonable figure? How much production is required to make 
it unreasonable?    What standards do they set along those lines? 

Mr. PARKER. There is not any standard that I know of and that is 
one of the troubles with this act. Every procurement agency is in a 
position under this act to set whatever standard they please; and 
there is no review of that standard. The Secretary of this Depart- 
ment thinks that he does not like patents and he thinks nobody ought 
to get any patent royalties so he can set it at zero if he wants to. 
Somebody else thinks that 5 percent is too much and he can set it at 
1 percent; and somebody else thinks that this inventor is making too 
much money. 

How much is too much money ? 
Who knows ? 
There is not any rule or any measuring stick in the act and there 

was not any measuring stick available to anybody enforcing this act 
to tell whether this contractor or this patent owner ought to have 
$2 million a year, or 2 cents a year. Maybe he spent $100,000 or 
$200,000 or $300,000 developing something and that is all gone—that 
i.s water over the dam—and now he is getting a substantial amount 
of royalties every year. Shall we say that the Secretary who imposes 
this regulation under the statute is drawing $25,000 a year and the 
patent owner is making, is drawing a royalty of $100,000. He is 
perfectly sure that $100,000 is too much for anybody to get and so, 
arbitrarily, without any measuring stick or any control, decides that 
the royalty ought to be $25,000; and so he has the power to fix that 
royalty and the inventor's only recourse is to sue the United States. 

Mr. FINE. I gather from what you said that there is not one agency 
which makes the determination, but each procurement agency makes it 
for itself. 

Mr. PARKER. That is my understanding. 
Mr. CRUMPACKER. Did you wish to have this resolution of the board 

of managers of the Chicago Bar Association entered in the record? 
Mr. PARKER. I would like it very much. The Chicago Bar Associa- 

tion has two resolutions, one dated March 20, 1953 and the other one 
dated April 16,1953. The first one was forwarded to this committee, 
and it reads: 

Resolved, That the Chicago Bar Associntion strongl.v disapproves the enact- 
ment into iaw of H. R. 2rM), a bili to i)rovldp for tlie exten.sion nntli the termina- 
tion of tlie national emergency of Pulilic Law 76S, 77th Congress, chapter 634, 
2d session, approved October 31. 1942; .'.0 Statute 1013 entitled "An act to 
provide for adjusting royalties for the use of inventions for the benefit of the 
United States, in aid of the prosecution of the war, and for other puriwses," as 
amended Octolier 31, 19.51, chapter 655, section .54, 05 Statute 728. 

The committee also approved the following comments: 
The purpose of this bill is to continue in force the Royalty Adjustment Act 

of 1942, wliieh expires on April 1, 1953, until the end of the national emergency 
as de<'lared by the President, which is an indefinite period of time. This bill 
is also intended to bridge the gap between the expiration of the wartime Royalty 
Adjustment Act and such time as it may be possible for the proponents of royalty 
adjustment to secure the enactment into law of permanent royalty adjustment 
legislation such as was presented to the 82d Congress in H. R. 2257, which last 
year was disapproved by the committee on patents, trade-marks, and trade 
practices, and by tlie board of managers of the Chicago Bar Association.   There 
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is pentliug at thp present time a bill. H. K. 401, which is substantially the same 
as ilisapprured bill II. IC. 2257, 82d Congress. 

We do not believe that there has been or is likel.v to be any real collusion 
between luanufncturers and inventors to bilk the Government nut of royalties 
in eiee8.s of tho.se which are usually obtained in industry. We think that each 
Inventor Is entitled to a fair rewaril for the fruits of bis labors and, if it .should 
happen that an increase in manufncturini; of a particular product l«'cau.se of 
Government orders bring?< nn inventor a larjier income than perhaps he had 
oriKinally anticipateil, he should not l)e denied this additional income l)e<-ause 
his invention is being used and should be used only with his iiernii.ssion. 

It Is our opinion that a royalty arrival at by barjiainint: l>etween the parties is 
mnch more likely to represent a fair royalty than is one arbitrarily set by a 
Government administrator who nmy not have adequate exiterience or informa- 
tion to recosrnize the fairness of the returns to patent owners. The present law 
interferes with the right and freedom of contract and is an invasion of the 
sanctity of contract.s which should not be <-ontinned in the absence of an actual 
state of war de»-lare<l by Congress. 

The present law has given the diflferent agencies of the Government, partic- 
ularly those within the Department of Defense, an opportunity to exercise unrea- 
Honable, arbitrary, and dictatorial control over the use of inventions which have 
been enibodie<l in products ordered by the Government. 

It might be argued by the proi>onents of the proposed bill that if it is not 
extended the (loverimient of the Unite*! States will lie hampered or prevented 
(ram obtaining products involving patented inventions. Such a contention is 
without merit. The Government of the rtiite<l States can obtain any product 
including those covered by or manufacture*! by the use of {latented inventions 
from any source without the permission of the |>atent owner or one licensed by the 
patent owner. This was the puriwjse of title 28, .section 14i)S, of the United States 
Coile which reads as follows: 

•'Whenever an invention described in and covered by a i)atent of the United 
States is u.sed or manufactured by or for the United States without license of the 
owner thereof or lawful right to use or manufacture the same, the owner's remedy 
shall l)e by action against the United Stales in the Court of Claims for the recovery 
of his reasonable and entire couiiK'nsation for such use and manufacture. 

"For the purposes of this section, the use or manufacture of an invention 
descrilMKl in and covered by a patent of the lnite<l Slates by a contractor, a sub- 
contractor, or any i)erson, firm, or corporation for the Government and with the 
authorization or consent of the Goverunient, shall be constnied as use or mauu- 
(acture for the United States. 

'•The court shall not award compensation under this section if the claim is 
based on the use or manufacture by or for the United States of any article 
owned, Iease<l, used by, or in Uie pcssej^sion of the United States prior to July 1, 
1918. 

"This section shall not confer a right of action on any patentee who, when he 
makes such a claim, is In the employment or service of the United States, or any 
assignee of such patentee, and shall not apply to any device discovered or 
Invented by an employee during the time of such employment or service. (As 
amended .May 24, 11)4!), c. i;«», sec^. .V7. 03 Stat. 102: Oitober :U, 19,")1, c. 055. sec. 
5<» (c), 6."i Stat. 727.)" 

This statute was passed to permit the Government to obtain any supplies it 
desires. If a patent owner believes that the use of such .supplies by or for 
the Government infringes an unexpired United States iKitent, the patent owner's 
sole remedy shall be a suit in the Court of Claims to recover reasonable com- 
pensation for such use and manufacture. The courts have construed this stat- 
ute to take away from the patent owner the right to maintain an action or 
secure an injunction against a supplier to the Government. 

The resolution dated April 16,1953, is somewhat shorter.   It reads: 
Renolrcft, Tliat the Chicago Bar AsstK-iation strongly disapproves the enact- 

ment into law of either H. R. 2.'"><*>0 or S. 12;{.">, bills to provide for the extension 
until the termination of the national emergency of Public Law 708. 77th Con- 
gress, chapter R.34, 2d session, approved Octol*r 31, 1!»42; .^O Statutes 1013 en- 
titled "An act to provide for adjusting royalties for the use of inventions for 
the benefit of the United States, in aid of prosecution of the war, and for other 
purposes" as amended 0<'tol)er 31, 1!).">1, cJuipter KM. section .T4, (V> Statutes 728: 
Be it further 

Rrxolrrd. That a cf>py of the foregoing resolution be transmitted to the ap- 
propriate committees of Congress. 
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May I say tliat the bar association will, althoiigli tliey have not 
yet formally d«ne so, adopt a similar resolution in opposition to 
H. R. 401. 

Mr. CRIMPACKKR. Tiiank yon, Mr. Parker. 
The next witness is Mr. Armand Cyr. 

STATEMENT OF ARMAND CYR, DIRECTOR, LEGISLATIVE 
RESEARCH, NATIONAL PATENT COUNCIL 

Mr. CYR. My name is Annand Cyr. I am director of legislative 
research for the National Patent CouTicil, Gary, Ind., a nonprofit 
organization of smaller manufacturers dedicated to the defense and 
enuancement of understanding and appreciation of our American 
patent system. 

I am a patent lawyer and, during the last war, was in charge of 
the patent section of tlie Chicago Ordnance District. My duties in- 
cluded the administration of the wartime Royalty Adjustment Act 
in the field. Tliis included contacts and negotiations with patent 
owners and contractoi-s doing business with the Government through 
the Cliicago Ordnance Disti'ict. Because of this experience in the 
operation of the wartime Royalty Adjustment Act, John W. Ander- 
son, pre.sident of National Patent Council, suggested that I appear 
before your conunittee and expiess my views regarding the pending 
royalty adjustment bills, H. R. 401 and H. R. 2560. 

I realize this hearing has been schedided on H. R. 2560, which pro- 
poses an extension of the wartime Royalty Adjustment Act, for the 
duration of the national emergency, as proclaimed by the President 
on December 16. 1950, and 6 months thereafter. However, while tlie 
following renuirks are addressed particularly to H. R. 2560, it will 
be found that they are applicable to H. R. 401, whicli is also before 
this committee, and which provides for the enactment of a permanent 
patent Royalty Adjustment Act. 

The wartime Royalty Adjustment Act was designed primarily to 
curtail or eliminate so-called war profiteering by owners of patented 
or unpatented inventions used in the production of the war materiel 
purchased by the Government. The iict was administered largely 
on the questionable theory that the competitively honored added value 
embedded in the product by the patented invention should be de- 
preciated by the Government if it seemed to someone in Govermnent 
to earn, at commercially honored royalty rates, more money than the 
inventor or his assignee should have. 

H. R. 401 would make the wartime Royalty Adjustment Act a per- 
manent statute, and continue to give the head of each Government 
procurement department or agency the right to investigate patent 
royalty agreements, when i-oyalty is included as an item of cost in a 
Government contract, and to revise the royalty rate stipulated in those 
agreements to suit his own judgment. Enactment of H. R. 2560 would 
accomplish substantially the same result, since the duration of the 
national emergency and 6 months thei-eafter might result in some 
degree of permanency. 

During the last war, I personal!}' investigated from 50 to 100 cases 
involving royalty charges in Government contracts. During those 
investigations and subsecpient negotiations for roj'alty adjustment, 
whenever deemed proper, I refrained from referring to the Royalty 
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Adjustment Act or the possible issuance of an order under that act, 
because I didn't feel then—and I don't feel now—that the Government 
should enter negotiations for adjustment of royalties with a club 
in its hand. 

However, I have witnessed many instances where othei-s having sim- 
ilar authority did not hesitate to use all the force and effect of the 
•wartime act m demanding a curtailment of the royalty charged the 
Government. Sometimes the negotiations would open with a state- 
ment made by an officer representing the Government, explaining 
the wartime Royalty Adjustment Act and calling specific attention to 
the power the Goxernment had to cut the royalties down to nothing 
if it so desired. In those instances, the patent owner was really put 
on the spot because he knew that, if he did not accept whatever pro- 
posal was made by the Government, he would face a lon^, hard fight 
in the Court of Claims to recover what he felt was his just royalty. 
That is where the danger lies in this legislation. 

When I first reported for duty with the Chicago Ordnance District, 
I was assigned to the Patent Section, Legal Division, to replace a 
colonel who had had a great deal of experience in the practice of 
patent law and in dealing with companies, corpoi-ations, and indi- 
vidual pat«nt owners. I i-ecall that when I took over this job the 
colonel told me I should remember never to kick the Government con- 
tractor or the patent owner around because we needed both of them 
in the struggle to win the war. I soon came to realize that this was 
very sound advice and the longer I worked on the job with the Ord- 
nance Department the more I respected the colonel's views. 

As 1 mentioned heretofore, I had manj^ contacts with Government 
contractors and patent owners throughout the Chicago Ordnance Dis- 
trict which covered some 4 or 5 States in the Midwest. Whenever a 
contractor's proposal having a royalty or license fee included as an 
item of cost came in to the Chicago Ordnance District, the Procure- 
ment Division immediately notified me of this cliarge. If the royalty 
amounted to $5,000 or more, my instructions w-ere to investigate and 
determine the basis for such payment. This I did by contacting the 
contractor and examining any license agi'eement lie had with the 
patent owner, who in nuxny instances was an engineer or other employee 
of the contractor. After noting peitinent facts about the agreement, 
I reported to the Chief of the Patent Department of Ordnance in the 
Pentagon. Usually, the next step was a memo issued by the (]hief 
of the Patent Department in the Pentagon listing the patent owner's 
royalty revenue for the past o years. Where they obtained these 
figures, I don't know, but. in cases that were pursued further, the memo 
usually showed a substantial increase in revenues after the start of the 
war as compared to lower figures in 1938, 193!), and 1940. The in- 
structions accompanying the figures were that an etfcut be made by 
our office to reduce the royalties paid by the Government to this patent 
owner because it was probable that the increased re\ enue was attribu- 
table to extensive Government purchase of the patented item. 

At this point, I arranged a conference with the patent owner and the 
Government contractor who was obligated to pay the royalties. In 
such a conference, I took the position that a negotiator for a large 
company would assume, and endeavored to negotiate for a reduction in 
royalties paid by the Government solely on the basis that, had the war 
not come along, his royalty would have remained substantially at the 
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lower figures of 1938, 1939, and 1940. I was willing to concede that 
even if his royalties increased by a very large percentage in each of the 
years 1941, 1942, and 1943 over the 3 previous years, the patent owner 
might still be entitled to the increase through the normal giowtli and 
expansion of the licensee's commei-cial production of the patented 
item. I also took into consideration, especially in 1945 after the defeat 
of Germany, the fact that, since the Government was purchasing large 
quantities of the patented item, there was a strong possibility that those 
same items might find their way into the conunercial market at the 
close of tlie war and thus flood the market for perhaps a year or more. 
Other factors that were given consideration during these negotiations 
were the potential commercial aspects of the invention as distinguished 
from its purely defense use. I do not recall a single instance where 
1 found it necessary to refer to the Royalty Adjustment Act, or Public 
Law 708, as it was then known. 

The records will show that many cases out of the Chicago Ordnance 
District were settled to the benefit of the Government and that, in cases 
where settlement was not effected to the extent desired by the officers 
in Washington, a com))lete report was made, bringing out the extenuat- 
ing circumstances that would have made it inequitable to effect a 
further reduction in the royalties. 

It may seem strange to tliis committee that I here testify that al- 
though Public Law 708 gave the administrators thereof the right to 
effect royalty adjustments in each and every case, regardless of ex- 
tenuating circumstances or other equitable considerations, I did not 
use that law. The explanation is simple. The administration of tliat 
law fi-om the Pentagon is quite different from its administration in the 
field, in direct contact with the patent owner and Government contrac- 
tor. For example, in Chicago Ordnance District, the Procurement 
Division kept urging contractors constantly for more and more pro- 
duction, and welcomed every new device or item that would help 
expedite the termination of the war. Government procurement men 
all over the country had a deep respect for the patent owner and the 
Government contractor, and Lord help a junior officer, as I was, who 
would in any way antagonize, disrupt, or interfere with this friendly 
relationship between the Government contractor or patent owner and 
the Procurement Division—a relationsliip that resulted in substantial 
contributions and ultimate success in the war. 

From my experience in 3 years of royalty adjustment negotiations 
in the field, I must say that the danger in this legislation is not from 
the men in the field, but rather with those officials in Washington 
whose sole responsibility is to reduce as much as possible all royalties 
paid by the Government. People in the Pentagon seldom if ever 
come in contact with the contractor or the patent owner, but they do 
l)OSsess this big club in the form of Public Law 708 and constantly 
urge tlieir field men to use it. Had I followed those instructions to 
the letter, I can assure you that Chicago Ordnance District's splendid 
record of production and delivery of war materiel would not have 
been achieved. 

Most of our trouble in the field came from those officers in Wash- 
ington who felt that whatever reduction we were able to obtain in 
royalty payments made by the Government was always insuflicient 
and that for one reason or another, such as limited value of the in- 
vention, questionable validity, and so forth. Public Law 768 should 

.'i:n26    33 4 
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be invoked to effect further reduction. When this situation came up, 
as it did on many occasions, some officer from Detroit or Washington 
came out to Chicago and a conference was arranged with the patent 
owner and the contractor who was paying the royalty. 

Those conferences often left a bad taste in my mouth because of the 
way the contractor of the patent owner was treated. Usually, the 
first statement of the Washington or Detroit officer was an explanation 
of what the patent owner would have to do under Public Law 7C8 if 
he refused to accept whatever offer was made to him for a further 
reduction of his royalties. 

Following these conferences, I invariably got a call from the Pro- 
curement Division, complaining that some contractor was rather luke- 
warm about accepting any further Government contracts. The 
contractor had made it plain that he felt the Government was giving 
him and his employee-inventor a rough deal. In these conferences, 1 
often found myself agreeing with the contractor and the patent owner 
rather than with the Detroit or Washington officer, because I appreci- 
ated the reasonableness of their royalty figures. I knew firsthand 
how much they had helped meet the demand for war materiel and 
how badly we would need their continued cooperation, if we were to 
win the war. However, in many of these cases, justice was sacrificed 
on the altar of patriotism. 

Based upon my 3 years' experience in the field of negotiating patent 
royalty adjustments in connection with Government contracts, I can- 
not for the life of me see the necessity for further extension of the 
Royalty Adjustment Act or enactment of a permanent Royalty Ad- 
justment Act, such as is proposed in H. R. 2560 and H. R. 401, respec- 
tively. In some cases during wartime such a law might possibly be 
useful but I cannot conceive of an instance where such a law could 
be necessary in peacetime. I have shown how the administration of 
f-uch a law, even in wartime, can do more to disrupt prcKluction and 
supply of needed war materiel than strikes, labor or material shortages, 
and so forth, and obviously the same administration of that law in 
peacetime would make it increasingly difficult for the Government to 
obtain needed materials from established plants. It most certainly 
would tend to close the door to the Government's use of new inventions 
siiid improvements. 

I am convinced that, if the Government agencies desiring this legis- 
lation will send tlioir men out to negotiate patent royalty adjustments, 
I hey can accomplish the desired results without having a club in tlieir 
hands, such as they have in the Royalty Adjustment Act. Wliy should 
there be a difference between their negotiations for what they consider 
a fair and reasonable royalty and those of large corporations like 
Chrysler, General Motors, and General Electric, wlio negotiate royalty 
agreements almost every day with patent owners who have invented 
and developed items that those corporations desire to place on the 
market? They do not have such a club in their hands when they 
negotiate with the patent owner and yet they are succos-fiil in arriving 
jii a royalty they consider reasonable. Why should the Government 
furnisli its negotiators with this club? 

The use of a club in negotiations resembles too much the methods of 
Hitler's Gestapo or Russia's NKVD. In other words, the Gestapo and 
the NKVD might come into your office and say, "This is what we 
Avant."   The man with the Royalty Adjustment Act in his hands like- 
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wise comes into your office and says, "This is what we want—you 
reduce your royalties by so muc^h or take your chances in a lonf;, hard, 
expensive tiglit against the (iovernment in the Court of Claims or the 
District Courts."   This is not negotiation. 

I must add that, if you continue to give Government agencies this 
club, you are giving impetus to a tendency to place in the hands of 
die Government more and more power. You are placing in the hands 
of bureaucrats a club that will deter real negotiation as the term is 
commonly underetood, and you are encouraging litigation and dis- 
couraging war or defense production. The answer is simple. If the 
man in charge of the administration of this act wanted to go out and 
negotiate a royalty adjustment on a Government contract, he could 
do so, and he would not need the Royalty Adjustment Act in order 
to accomplish his purpose. On the other hand, being in charge of the 
Roj-alty Adjustment Act, his job is to administer that act, and the 
only way he can do it is to invoke the provisions thereof, which often 
deprive the patent owner of his fair and just royalties without even 
sv fair and impartial hearing. 

The following is what I believe to be a typical example of the hann 
that can come from the administration of the Royalty Adjustment 
Act, whether in wartime or in peacetime. Let us assume that Mr. 
Jones is a small manufacturer producing an item that has commercial 
use as well as use in the national defense, and one of his employees, 
named Smith, is a prolific inventor. Jones enters into an agreement 
with Smith whereby Jones will receive the exclusive right to manu- 
facture, u.se, and sell any of Smith's inventions, in return for a royalty 
of 5 percent of the sales or cost price. The contract is reasonable and 
fair to both parties. 

Three or four years later, the Government starts buying this prod- 
uct, and the head of the Government department purchasing the item 
notes a royalty payment to Smith included in the cost of the product. 
Inve.stigation is made into the basis upon which Jones pays Smith this 
Toyalty. The Government agent may not have had any experience 
in negotiating patent royalty agreements, and/or may be absolutely 
unfamiliar with royalty rates on items in that industry. He sees 
nothing wrong with the agreement as such, but thinks the royalty rate 
should be 2 percent instead of 5 percent. 

There is nothing in the wartime measure which Government agen- 
cies now seek to extend, nor is there anything in the pro])osed perma- 
nent legislation, that makes it necessary for the f "overnmeiit agent to 
say wliy he feels that 2 percent is sufficient and that 5 percent is too 
much. All that is necessaiy is that, in his own mind, the royalties 
are "believed to be unreasonable or excessive." 

The agent then issues a notice, or recommends to his chief tliat a 
notice be issued, to Mr. Jones and to Mr. Smith, advising them that 
the royalty of T) percent included as an item of cost in Mr. Jones' 
contract with the Government is excessive. Upon receipt of this 
notice, Jones must commence accumulating and impounding the 5 per- 
cent royalty which he collects under his contract with the Government, 
and cannot pay Smith 1 cent of that royalty, even though his agree- 
ment with Smith specifically obligates him to pay such royalty on all 
products manufactured and sold by Jones and embodying the Smith 
jnvention. 
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Thus, the Government is inducing the breach of a valid contract. 
Smith. t]ie inventor, is the real loser in this transaction; and, in exer- 
cisinjj: Ills rights under the Royalty Adjustment Act, must present to 
the Government agency in writing or in person any facts or circum- 
stances which tend to show that he is legitimately entitled to the 
5 percent royalty. These facts and circumstances are considered by 
the agent who investigated tlie royaltj' agreement, and/or his superior, 
special board, officers, and so forth. The agent and his board of 
superiors, perliaps having little or no experience in matters of royalty 
payments on various inventions, are still of the opinion that 5 percent 
IS unreasonable or excessive, and so an order is issued, freezing the 
royalties to 2 percent on all Government contracts for this item, and 
Smith's only remedy is to sue tlie Government in the Court of Claims 
or the district courts in an effort to recover the 3 percent royalty 
denied him. 

T wisli it were possible to appraise tiie real harm this typical 
example can do our Government. Regardless of the inmiediate saving 
effected through the use of the Royalty Adjustment Act in the above 
case, the Government is sure to lose in the long run. For example, 
if the Royahy Adjustment Act had not been invoked, the bulk of 
Smith's royalties, under our tax laws, would have been paid into the 
Treasury as tax. On the other hand. Smith might well make a most 
valuable and meritorious invention in the future that would be of 
tremendous assistance to the Government and would perhaps save the 
Government many thousands of dollars. Do you believe that Smith 
will be anxious to make his new invention available to the Government, 
after having been pushed around in conferences with Government 
agents and, later, in the courts over a period of years? The answer 
is obvious, and the Government is therefore the loser in the long run. 
A jwrson does not go around biting the had that feeds him and profit 
thereby. Is there a different rule for the Government? Take away 
from the inventor the fair return he is entitled to for the use of 
his invention and you will probably lose for all time the fruits of that 
inventor's knowledge. 

If royalty rates es-tablished originally, or anew, are obviously 
intended to be unfair to the Government, and are obviously unreason- 
ably high, doubtless the Government should have some recourse besides 
declining to use the product. It does. Under the act of 1910 the 
Government has the right at any time to make or have made for its 
own uses any jiatented i^rodnct and require the )>atent owner to resort 
to the Court of Claims for damages. Even under circumstances ap- 
pearing to justify such action, the problem should be approached first 
in a true spirit of negotiation; the appeal should be to reason; and 
any arbitrary powers granted by law to reduce the rate of royalty 
should be exercised with every attemjjt to make a reasonable compro- 
mise and leave the producer and the inventor unresentful and with 
every incentive to continue to cooperate in the interests of Government. 

In any event, there shoidd be a definite limitation to the extent 
to which royalties may be reduced—even under conditions sugtresting 
arbitrary action. The guiding motive shoidd not be merely to keep 
an inventor from acquiring what might be considered by some to be 
"too much money." The larger requirements of the Government 
mean that the Government gets a proportionately larger benefit from 



EXTENSION   OF   ROYALTY   ADJUSTMENT   ACT 25 

the invention.    Unreasonable reduction of royalties amounts to un- 
fair confiscation—never a stimulant to incentive. 

It is my firm belief that where a royalty rate has been established 
in good faith in civilian production, before the Government matures 
its i*equirements for the product, that royalty rate should be recog- 
nized and paid on products made for the Government. 

Some valuable guidance might be obtained by leference to royalty 
rates prevailing in industriejj which perhaps use as great or greater 
numbers of certain types of products than would Government. One 
such industry, for example, is the automotive industry. Wliile there 
is considerable histoi-y of arbitrai-y patent policy on the part of 
vehicle makers, such policy has resulted in such disadvantage to the 
vehicle maker practicing it that, over the years, the policies have been 
considerably modified. 

Today, while royalities of 5 percent, and even 7 percent, are recog- 
nized, and paid directly or indirectly, by vehicle makers, on large- 
volume products, tile contribution of inventor and manufacturer has 
to l>e of a rather unusual character to justify such royalties. 

On the whole, the automotive industrj- has come to recognize, on 
its largest volume products, royalties of approximately 2 percent 
as low enough to satisfy even a highly competitive requirement. 

In some instances a reduction in royalties to as little as 1 percent 
has been volunteered by the manufacturer and the inventor, where 
incidental advantages to them seemed to justify. 

The president of National Patent Council has been active for many 
years in the automotive industry, and it is from him that this in- 
formation comes. 

Reviewing the experience in the administration of tlie Royalty 
Adjustment Act that I have herein related, it should be evident to 
this committee that some harm to the inventor, the Government con- 
tractor, and even the Government itself will result from the adminis- 
tration of the Royalty Adjustment Act, whether it be in wartime or 
in peacetime. It is thereiore hoped that the committee will weigh 
this fact against the questionable need for the act in true negotiations, 
even in those cases where adjustment of royalties has been found 
desirable, and will not report favorably either H. R. 2560 or H. R. 401. 

Mr. CRUMPACKKR. Can you give me any estimate as to the number 
of patents involved in these adjustments which were corporation 
owned? The reason I keep asking that question is that I would like 
to get some kind of an estimate of what percentage of them might be 
subject to the excess-profits tax. 

Mr. CTK. I believe, Mr. Chairman, as Colonel Parker has stated a 
moment ago, that it probably ran about 50 percent. 

Mr. CRUSfPACKER. Now, this reference you made here in your state- 
ment to the act of 1910 which gives the Government the right to make 
or have made any patented article and leave the patent owner to 
the Court of Claims for compensation—does that not in substance 
give the Government every right which it has under this Royalty 
Adjustment Act except that it bypasses the administrative procedure? 

Mr. CTR. That is true, Mr. Chairman. It does give all the rights 
that it needs.    If it wants to use a patented item, go ahead and use it. 

Mr. CRUMPACKER. So that even without any extension of this 
Royalty Adjustment Act, the Government still could, in cases where 
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it thought there wei-e excess profits being earned on patents, go ahead 
and make the article without delay and leave it for the courts to deter- 
mine what is just compensation? 

Mr. CYR. Yes, that is true. They could do that. If you will recall, 
in the first part of my testimony I mentioned the fact that wartime 
Roj'alty Adjustment Act was set up or enacted to curtail or eliminate 
so-called war profiteering. That was the basis for that act when it 
was pa.ssed. Some people had the thought that the.se patents, patent 
owners would get rich overnight because their inventions were being 
used extensively by the Government. 

Mr. CRUMPACKER. DO you know from your own experience of any 
cases where this provision of the act of 1910 has been invoked by the 
Government ? 

Mr. CYR. I do not know of any, but I am certain that there nnist 
be many cases where tlie (iovernment has invoked the 1910 act. 

Mr. FINK. I do not quite understand the answer you gave to the 
chairman on tliis 1010 act. AVill you spell it out, please? "Wlien you 
say that the Government can take the patent and manufacture it, do 
you mean that the Government itself will manufacture it? 

Mr. CYR.    Have someone else manufact\ue for it. 
Mr. FINK. All right. Are there not instances in which the (Jov- 

ernment cannot take a patent from anybody because only a specific 
manufacturer could manufacture the item because only that manu- 
facturer lias the right to that patented item ? Is that not so, under a 
contract ? 

Mr. CYR. Tlie manufacturer may be the only one who has the right 
to manufacture under the patent, but the Government can nevertheless 
go to someone else, have that item manufactured regardless of the 
patent, and leave the manufacturer or the patent owner with his 
remedy to sue the Government in the Court of Claims to recover what- 
ever damages he can. 

Mr. FINK. In other words, the 1910 act permits the Government to 
confiscate, if we can use that term—or appropriate unto itself the 
patent and let it out to anybody. 

Mr. CYR.   For its own use. 
Mr. FINE.   For its own use. 
Would not the contractor under those circumstances under that act 

have a right to sue, too, a specific contractor? 
Mr. CYR.    YOU do not mean the pat«nt owner? 
Mr. FINE.    I am talking about the manuafcturer. 
Mr. CYR. Unless he had a license under the patent. I am not too 

certain on that. I know that the patent owner would have the right 
to sue the Government.    He is the one who is harmed by it. 

Mr. FINE. I am not too familiar with all the details, but what T 
was thinking about, you have prepared a very excellent and thorough 
statement, but what I am leading to is that perhaps there ought to be 
some middle road. You seem to indicate that some right or some juris- 
diction or some power should be given to the (Jovernment to be able 
to negotiate these royalty contracts in case there is an inireasonable 
situation. You seem to sa}' that in the earlier part of your statement 
where you say that they can do it in any event and I assume you were 
referring only to the 1910 act. 

Mr. CYR. NO; what I was referring to there is that tlie Grovern- 
ment does not need an act in order to negotiate royalty adjustments. 
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If it will send its men out, talk to the patent owner and to the con- 
tractor who is making the item and paying the royalty, negotiate 
with them, just as you would if you were a corporation antJ you wanted 
the rigiits under a patent  

Mr. FrNE. We cannot lose sight of the fact that the Govermnent is 
not in the same position as a i^rivate manufacturer when it comes to 
dealing with its citizens. Either it has some sort of a club or some 
sort of an autliority oi- not. Tf it lias not any, the negotiations are 
very difficult. 

Mr. CvR. Well. I would disagree with that for the reason that from 
my own experience I know that negotiation is possible. It has been 
accomplished without reference to the Royalty Adjustment Act. It 
is not needed. 

Mr. FINE. Would you reconmiend a middle road, some sort of 
legislation which would nuike it easier for the Government and yet 
remove the onus, the burden from the patent owner? 

Mr. CYR. I would have to assume that it is impossible for the 
Government to negotiate and that I cannot do at all because I am 
convinced that they can negotiate and they do not need any power. 

Mr. FINE. Well, you see, I have a different philosophy about it 
because the Government official sits there. He has not any personal 
interest as the owner in private industry has. The owner is looking 
for profits. The Government agency, administrator, is not, has not 
the personal interest except the patriotic interest of doing his job 
well. So when he comes in to negotiate, the pressure, other efforts 
are made which are not on record all of the time, which make it 
more difficult to negotiate, and perhaps something ought to be written 
into the law, perhaps something in between, if you will, the act which 
you oppose and a lot of other people oppose, and the 1910 act which 
seems to be a pretty drastic remedy even at that. 

Mr. CYR. I certainly do not know of any middle road or any middle 
power, if you want to use that term, that would remedy the situation. 
I still maintain that if a person in the Govermnent is hired to ne- 
gotiate royalty adjustments  

Mr. FINK. Don't misunderstand me; I have not made up my mind. 
I am merely exploring something that is troubling me. Perhaps I 
have not hit it as clearly as I would like to at the moment. Perhaps 
it will become more clear as we expound it and with the other mem- 
bers of the committee discussing it—I find in this Congress they come 
up with some very fine ideas and they are very bright men and per- 
haps they will be able to help on this. 

•Mr. TAYTXJR. What I just do not get is this, and perhaps you can 
enlighten me, Mr. Cyr. Do these various agencies of the Government 
negotiate with a contractor and the owner of the patent? 

Mr. CvR. Yes, sir. 
Mr. TAYLOR. Is there any formula whereby all of the agencies of 

the Government set a figure as to what the Government would pay 
for use of this patent? 

Mr. CYR. Yes. 
Mr. FINE. Just carrying it further, if I may, Mr. Chairman, is there 

any instiince on record where this patent owner coming into one 
Government agency is reduced, say, from 5 to 2, and in another agency 
is reduced from 5 to 3 ? 
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Mr. CvK. I do not believe that could come about for this reason: 
wlien you negotiate a royalty adjustment, the agreement, I believe, is 
drafted to cover all Government procurement. In other words, the 
license is not directed solely to, we will say, the Air Corps or Ord- 
nance. That is my understanding, that any agreement reached by 
any one of the branches or agencies would inure to the benefit of all, 
be binding on all. 

Mr. CRUMP-VCKER. In your opinion, is H. R. 401 any improvement 
over the existing law? 

Mr. CYR. NO, sir; none at all. 
Mr. CRUMPACKEE. Are there further questions of Mr. Cyr? 
Mr. FINE. No, sir. 
Mr. TAYLOR. I have no questions. 
Mr. CRUMPACKER. Thank you very much, Mr. Cyr. 
The next witness is Mr. W. R. Ballard, representing the National 

xissociation of Manufacturers. 

STATEMENT OF W. E. BALLARD. ADVISEE TO THE COMMITTEE OH 
PATENTS, NATIONAL ASSOCIATION OF MANXJFACTUREES 

Mr. BALLAKI). I am AVilliam R. Ballard, a member of the New York 
bar and the bar of the Supreme Court, and I have had some 50 years' 
experience in connection with patents. I am hei-e today representing 
the National Association of Manufacturers. 

I am adviser to the committee on patents of the National Associa- 
tion of Manufacturers and I am speaking today for that association. 
It is a volnnt^uy organization of more than 19,000 manufacturers, 83 
percent of wlio.se members have less than 500 employees each. 

H. R. 2560 would extend the life of tlie Royalty Adjustment Act 
of 1942, a strictly wartime measure, for an indeterminate period 
defined only as the present declared emergency plus 6 months. 

Tlie National Association of Manufacturers is opposed to the ex- 
tension for the following reasons: 

The Royalty Adjustment Act proceeds upon a mistaken theory 
to reach an undesirable result; 

The procedures set up in the act are not necessary to a proper ad- 
justment of royalties; and 

The procedures of this act violate basic principles of ethics and 
commercial integi-ity. 

The Royalty Adjustment Act is designed to lower royalties payable 
by the Government for use of patented inventions. It is directed spe- 
cifically at cases where a Government supplier is operating under a 
license agreement with a patentee which requires tlie supplier to pay 
the patentee roj'alties on the things furnished to the Government. The 
act permits a Government executive ofKcial to order the royalty pay- 
ment eliminated or reduced to suit his own idea of what is reasonable, 
and requires the supplier's price to the Government to be correspond- 
ingly i-educed. 

The theory back of this act and its administration by the officials 
in charge seems to be that royalties for use of inventions by the Gov- 
ernment should be driven down to an irreducible minimum; and that 
the Government's whole power and strong bargaining position should 
be applied to bring this about—whatever the cost in time and money. 
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Such a course with respect to royalties is almost the direct opposite 
of the wise course for the Government, as we see it. 

The Government is heavily dependent upon the inventions of the 
citizens to keep it ahead in tlie development of defense material. Its 
policy should be to encourage sucli invention by })roviding real incen- 
tive to inventors through royalties. By such a policy, the eventual 
saving in lives and in money will far outweigh any amount by which 
royalties can be reduced under the present practice. 

Tlie correct and wise attitude for the Government to take has been 
expressed and approved by so able a group as the Patent Policy Review 
Board of the Armed Services in its report of August 12. 1952. The 
Board members were there considering the incentive that could flow 
from pat«nt rights gi'owing out of Government development con- 
tracts, but the principle applies with equal force to incentive which 
may come from royalties.   On pages 22 and 24 of the report they say: 

The llfeblooU of the armed services is inveution when tliis word is use<l in Its 
broadest term to mean anyUiiug which is new and useful and will improve the 
efficiency of the services.    Tlie value resides primarily in the invention Itself. 

On the other hand industry is primarily interested in patentiilile Inventions 
and their industrial know-how. Both of these assist industry in maintaining 
a competitive position. 

Tlie Congressional Aviation Policy Board of the Congress stated: "To assure 
eflfective incentive to establislied companies to maintain etficient research, and 
to encourage new companies to enter the broad field of aeronautics, Government 
contracts should provide that the companies retain title to the inventions made 
under research and development contracts. Thus, companies can maintain com- 
petitive commercial positions and Government can benefit from resulting height- 
ened incentive." 

And the Board recommends that this Aviation Board's policy be 
applied throughout the armed services. This recommendation was 
made with full knowledge of the established rule of law that one who 
hires another to invent may, if he choose, claim full title to the inven- 
tion made and the patent. The point is, of course, that the Govern- 
ment merely defeats itself by playing Shylock in cases where incentive 
is important. 

It is obviously just as important to follow this wise policy with 
respect to royalties as it is with respect to the title to inventions com- 
ing out of Government development contracts. Experience with oiu' 
patent system has shown that it provides the most powerful incentive 
to invention ever known when it is free to operate normally. In the 
field of defense it must be remembered that even one top-notch in- 
vention may save thousands of lives and millions of dollars. Yet, 
for the sake of saving a few dollars in royalties we have been destroy- 
ing incentive which might have brought us scores of valuable 
inventions. 

We must keep in mind that there is no formula or'principle by 
which the fairness of a royalty can be fixed. One man may gladly pay 
twice what another is willing to offer. The only test is, what will the 
prospective licensee pay rather than go to the next best alternative. 
There is no reason why the Government should have a preferred posi- 
tion as to royalties. Even the idea of "wholesale" rate has no logical 
application to royalties. A man who uses 10,000 things embodying 
an invention presumably receives 10,000 times the benefit coming from 
the use of one. 
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The act under consideration applies to royalties that have been set 
by arm's length connuercial bargaining and which are far more likely 
to represent fair value than a royalty set arbitrarily by the one who 
is required to pay it. If a case arises of collusion or conspiracy to 
defraud the Government by rigging false royalties, it can be taken 
care of by other provisions of existing law. 

It is folly, we believe, for the Government to squander the taxpayers' 
money to maintain a corps of employees whose time is spent in trying 
to avoid royalty payments b}' attempting to prove invalid patents 
which the Govermnent itself has granted, and in trying to prove that 
this or that particular royalty rate is too high. 

It is our view that Government will best serve the cause of national 
defense and the public by dropping its existing attitude on royalties 
and adopting instead a practice designed to provide incentive for 
invention in the defense held. 

Even if we assume that there might be a case where a royalty estab- 
lished in good faith between a suijplier and a patentee might wisely 
and properly be reduced, the reduction by fiat of the Royalty Adjust- 
ment Act is not necessary. 

Commercial concerns reach agreement on royalty rates by nego- 
tiation. The Government is in a much stronger bargaining position 
as to royalties than any commercial concern because the law, 28 
U. S. C. 1948, enables the Government to proceed without a license 
to make or use the invention, or have another make or use the inven- 
tion for it, if it elects to do so; and the patentee-'s only remedy is by 
suit for compensation in the Court of Claims—a slow and costly 
procedure. 

Let us suppose that, in the case assimied, the Government's procure- 
ment officer got together with the supplier-licensee and the patentee- 
licensor and said to the patentee: "We have a very large order for 
items involving your invention but your royalty is too high. If you 
will reduce your royalty from 50 cents an item to 40 cents an item, 
we will give the order to your licensee; otherwise we shall place the 
order elsewhere." The result of such negotiation can hardly be in 
doubt. For reasons already stated, M-e may question the wisdom of 
forcing the late down but we can hardly question the effectiveness of 
the Government's position for doing it. 

Instead of reduction by negotiation as just described, the Royalty 
Adjustment Act proposed reduction by an executive fiat impairing 
the obligation of a contract made in good faith between two citizens. 

This IS not the American way of doing things. In this country, 
the obligation of a contract has always been regarded as inviolate in 
the absence of fraud. The States, which retain all powers not given 
to the Federal Government, are expressly prohibited by the Consti- 
tution from'passing any law impairing the obligation of contracts, 
article 1, section 10, and Chief Justice Chase of the Supreme Court 
has pointed out that Congress, having only delegated powers, has no 
power to pass a law impairing the obligation of contracts without 
constitutional authorization to do so, such, for example, as is given 
with respect to bankruptcy. James Madison, writing in the Federal- 
ist, No. 44, stated that: 

Bills of attainder, ex post facto laws and lawH impairlug the obligation of 
iroiitructs. are contrary to tlie fiist iiriiiciples of the social compact aud to every 
principle of sound legislation. 
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Daniel Webster, discussing legislative power to impair the obliga- 
tion of contracts, said: 

Acts of this nature iire not the exercise t>f a power properly legislative [and] 
to justify the taking away of vested rights there must be a forfeiture to adjudge 
upon and declare which is the projier function of the judiciary. 

This was from the argument in Dartmouth College case. 
We urge, therefore, that the Royalty xVdjustment Act of 1942 be 

permitted to expire on July 1,1953, as provided in Public Law 1'2, 8;M 
Congress. 

We submit that, in its place the Government should revise its policy 
towaj-d royalties and patents relating to defense procurement so as 
to encourage rather than discourage invention in this field. To this 
end: 

Let Government stop spending time and money trying to invalidate 
patents which it itself gi-ants; 

Let Government, in the absence of fraud, accept prevailing com- 
mercial royalty rates, or negotiate for a proper royalty which will 
provide incentive for invention in the field of defense; 

We believe that the course here suggested is required by an en- 
lightened self-interest on the part of Government—and the Defense 
Department in particular. Incentives will be i-estored by the elimina- 
tion of the present ])enny-wise and pound-foolish policy, with eventual 
saving to the public in dollars, lives, anil security. 

Mr. CRrsiPACKKK. Do you think the administrative procedure that 
is involved in the Royalty Adjustment Act makes it substantially dif- 
ferent from or better than the existing patent law? 

Mr. BAI-T.ARD. You are referring to the 1910 law which has been 
iTMHJtioned here? 

Mr. CuuMPACKKK. Yes. 
Mr. BAIJ,AKD. I think there is quite a difference. The 1910 law, as 

1 view it, is intended as an anchor to vrindward in case the Government 
is really in a jam; it is not subject to an injunction to stop it, under a 
patent. That is the only difference. It is bound to pay fair price, 
just the same as anybody. The right way to do this thing, of course, 
is not under the law, to go and rush into the protection of the 1910 
law, but to go to the patentee and negotiate with him and that can be 
and has been done. 

Now, Representative Fine has suggested that perhaps we needed 
a middle ground law to permit that. I agree with Mr. Cyr that you 
do not. But section ?> (a)—section 3 alone of this Royalty Adjust- 
ment Act specifically provides that a Government official may make 
an agreement. If such authority is necessary, let us have it; but the 
right way to do this is by negotiation and where, as under the Royalty 
Adjustment Act, you proceed backward—the official notifies you that 
the royalty is exce&sive or that it is going to be wiped out, and then 
leaves you to negotiate with him, that damns the negotiation before 
you ever start it.    Where can the ])atentee go from there? 

If the thing is approached as Mr. Cyr has suggested it be ap- 
proached, we^et the right answer, in my opinion. 

Mr. FINE. The section 3 tliat you jvLst referred to, is that part of the 
permanent law? 

Mr. BAi-uwm. It is eml)odied in the Royalty Adjustment Act. 
Mr. FINE. H. R. 2560 would not repeal that, has no effect on that ? 
Mr. BAI,F^\RD. It would continue it. 
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Mr. FINE. That is section 3 also? It just says sections 1 and 2 as 
I read it. That is according to the statements, evei-ybody seems to 
refer to sections 1 and 2 as expiring on July 1, 1953. What about 
section 3 ?   Does that expire ? 

Ml'. BALLARD. I do not know. I really do not know the answer to 
that. If section 3 remains in force, nobody is going to quarrel with 
it because it is just what I and what Mr. Cyr and other intelligent  

Mr. CRXTMPACKER. Thank you very mudi, Mr. Ballard. 
Mr. Walter A. Wade. Is Mr. Wade present ? 
(No response.) 
Mr. Robert V. Morse. 

STATEMENT OF ROBERT V. MORSE, PATENT ATTORNEY, 
ITHACA, N. Y. 

Mr. MORSE. Mr. Chairman, I am going to speak very briefly and 
extemporaneouslj', so I will stand. 

Mr. CRUMPACKER. W^ill you state your name and address and the 
capacitj' in which you appear for the record ? 

Mr. MORSE. I am Robert V. Morse, of Ithaca, N. Y. I am a mem- 
ber of the bar and a patent attorney.   I am also an engineer. 

I would normally, on this subject, have spoken as a patent attorney. 
As part of my qualifications I may say that I am a meml)er of the 
American Society of Chemical Engineers, the American Bar Asso- 
ciation, and the bar of the Supreme Court of the United States, and 
of tlie District of Columbia and the State of New York. 

However, I have heard sucii able statements of the general policy 
in opposition to the extension of the act tliat I will just speak very 
briefly, for a moment, from the standpoint of tlie inventor. It hap- 
pened that years ago I was a rather prolific inventor myself and, 
being in this business, liave been in contact with inventors for 40 
years.   And I have been in contact with Government agencies. 

In general, this type of restriction sucli as compulsory licenses or 
any other act of a government to coerce an inventor after a patent 
is granted, has historically, and in the experience of other nations, 
been detrimental to their progress. I think the United States is gen- 
erally conceded to be far ahead of the European nations in matters 
of invention, and certainly in this patent system; whereas in Europe 
we have, say, in England and France, the inventor after he has his 
patent still had to, there was a possibility of being brought before 
some Government agency or agent to tell him how much he could 
get for it. 

In this country, w-e merely have the act of 1910 which is no differ- 
ent from the eminent domain that exists in all law in all States, 
namely, that if a Government has to have some property, it can take 
it and you can go into court. That is a drastic thing, but it is suffi- 
ciently drastic; but tlie general Government official does not invoke 
it except in extraordinary cases and normally business can be done 
by negotiation.   So it is. 

Now, I would just like to speak now as an inventor. They are not 
favored by fortune. They have a hard life. Most inventors take 
3 years tx) get a patent through the Office. It costs them a lot of money 
and if a man happens to get the inventive bee, it interferes with 
his other activities and the typical, I mean at lea.st the very frequent 
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cases—1 will mention a few—the inventor of the telegraph, a success- 
ful man, a portrait painter, painted the House of Representatives, 
Lafayette, making good money. 

He happenefl to have the good fortune to think on a trip back from 
I'aris tliat electricity can transmit messages. Ten yeare later he is in 
a Washington boarding house without a dollar to his name. He owes 
2 months' rent. By a mere freak of fortune, he met a piece of good 
luck and ended a prosperous num. If the House of Representatives 
had not quit joking for the third successive time alxiut tlie thing and 
happened to tuin tlu' clock back and passed $4(),0()() for that Baltnnore 
thing, he would have died a pauper. 

Lake invented the submarnie. The United States Government did 
nothing with if.    It wa.s developed by Germany. 

Maxim invented the nuK-hine gun. No support here. It was devel- 
oped in Europe.   He changed citizenship to (^anadian before he died. 

The W'rights invented the airi)lane. It was just by luck that the 
war came along and made big business for them. And it took them 
until the death of Langley to have the placard in the National Museum 
to say that they were the fiist inventor of the airplane. It took them 
30 yeare to get that. 

Well, the inventor starts in. He uses his own mone}', brains, breaks 
up his normal occupation. He struggles along and has a chance in a 
hundred, which is too high, of winning on that. But it takes many 
years to get through the Patent Office. Then he has to find some 
manufacturer and trv to get the mamifacturer anil try to get the 
manufacturer sold ancl chances are 10 to 1 he won't. 

But, in the end, suppose he surmounts all those hurdles. If it has 
anything to do with a (iovernment conti-act, this act hangs a red flag 
in front of him and says, when it is all said and doiu", some man, some 
Government negotiating officer, without any judicial proceeding, will 
just tell you what you are going to get for it. 

There was some little attempt at something like that with the idea of 
nuiking compulsory licenses legal in tliis country. The entire, not 
only patent bar, but all of industry blocked that. But just the threat 
of that made a very substantial drop in the number of applications filed 
in the Patent Office. The curve just dropped down for the first time in 
the history of the I'nited States. 

The mere suggestion that this law might be extended either tempo- 
rarily or indefinitely caiuiot helj) but make every inventor who has any 
hojje of a Government contract feel that he is wasting his time because 
he has no—tiie incentive is just taken away from him. And there are 
no .statistics that we can later point out on a curve what inventions 
would have l>een made and what applications woidd have been filed 
becau.se many of these men just—but we do know that inventors are 
human. Tliey aie just like the rest of us. And they ai-e as unlikely to 
take the risks and put in the sweat that goes into an invention as gentle- 
men in any other [)iofessi()n are likely to if in the end their hope of 
reward rested on the mere chance of some action of some rather casual 
person without any real possibility of review, except trying to sue the 
great Govermnent of the United States in the Court of ('laim-s, an act 
which few inventors can afford. 

So, if I were young again and back in the jiatent game, and on the 
other haiul could make a living as a lawyer, or running a garage or 
doing sometiiing else I had .some talent for, and I luid a wife and family 
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to support, and I knew that this act was standing; as it is, and was going 
to stand, and I liuii some inventions as I did liave years back u\ rehition 
to warfare and ordnance. First World War, I think tiiat I wouhi very 
likely prefer to take some job wliich was just as patriotic—maybe join 
the Ai-my or somethinfr like tliat; I couldn't lose very much. This 
other way, what would I get i 

Now, inasmuch as inventors are not below the average level of in- 
telligence or patriotism of anybody else, but they are human beings 
like the rest of us. if we want to have our inventive system drop to the 
level of England aiul France, wh}-, continue the act. But if we want 
to get, continue to progress and have .some weapon that the Russians 
do not have, and it is about all we have got because they have cov- 
ered our known knowledge and can do a very good job with the pres- 
ent knowledge—they have combed that—but the one thing they 
cannot get is American ingenuity. If you want to kill American in- 
genuity and put us on their level, just go ahead with this act, but if 
you want to beat the Russians, do everything possible to encourage 
every man in this country to invent and those that can do it well. 

In closing, I want, from my long exj)erience, to say something that 
Mr. Kettering, Mho had e<)ually large exjjerience as head of General 
Motors research, and being a man who sometimes exj)ressed things 
well, he pointed out at that time they were attempting to put in the 
compulsory license provision, that the basic inventions do not come 
out of the big laboratories like General Motors. They come out of 
individuals, nobody knows where: b\it they come. That is, the origi- 
nal basic idea; and after that is invented, the big laboratories perfect 
it. It may need sjjecial materials. It always has many little im- 
provements ; many of them, in fact. 

But whatever discourages the individual inventor over the country 
cuts off that great source of new ideas that flow into the established 
laboratories and which ultimately become conunercial products; and 
it is something that the Lord himself set up and an invention is some- 
thing that comes in one man's brain and, as Mr. Kettering said when 
his wife was expatiating on how wonderful it was that Lindbergh had 
flown the Atlantic and Mr. Kettering said that it would have been 
much more wonderful if he had done it with a conmiittee. I have 
never seen a committee get together and invent something. Someone 
in the connnittee may have done something but it was just one man. 

So I plead with this committee to do all they can to keep the chan- 
nels open for the individual inventor. 

Thank you. 
Mr. CRUMrACKER. Thank you, Mr. Moi-se. 
Our ne.xt witness is Mr. C Willard Hays, af)peari]ig for the Ameri- 

can Patent Law Association. 

STATEMENT OF C. WILLAKD HAYS. CHAIKMAN. LAWS AND EXILES 
• COMMITTEE, AMERICAN PATENT LAW ASSOCIATION, WASHING- 

TON, D. C. 

Mr. HAYS. My name is C. Willard Hays. I am here as the repre- 
sentative of the American Patent Law Association. The American 
Patent Law Associaticm is a nationwide gi'oup of patent lawyei-s hav- 
ing aj)i)i'oximately 1,;)00 members. 

The board of n)anagers has authorized me to make this statement 
in opposition to H. R. 2560. 
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The purpose of H. R. 2560 is to continue in full force and effect 
the provisions of the Royalty Adjustment Act (:}5 U. S. C. 89-96, both 
inclusive), until 6 months after the termination of the national emer- 
gency proclaimed by the President on December 16, 1950. Unless so 
extended, it is luiderstood that sections 89 and 90 of the act, providing 
for compulsory royalty revision and atl'ording a remedy in the Court 
of Claims, will expire on July 1, 1953. 

Answerinj^ several questions previously asked, I think that other 
sections of the act do notexpii'e but are permanent legislation. 

The Royalty Readjustment Act was originally enacted in 1942, as a 
Avartinie measure, under the war powei-s of Congress, to facilitate the 
production of materials and eriuipnient needed for the successful 
prosecution of the war, and gave the heads of various departments 
and agencies of the Government the right to set aside jirivate conti^acts 
entered into betweeti citizens if, in the judgment of the Government, 
the royalties in such contracts were unreasonable or excessive, and 
gave the head of any such department or agency the ri^ht to fix and 
specify roj'alty rates which he might determine are fair and just, 
"taking into account the conditions of wartime production." 

A patent owner whose royalties were reduced under the act was 
left with a remedy in the Court of Claims for fair and just com- 
pensation for the use of the invention by the licensee and the Gov- 
ernment. In any such suit, the Government was given defenses which 
would not have been available to the licensee had suit against him 
•under the original license agreement been permitted. 

Thus, under the stress of wartime conditions and to facilitate 
procurement of materials and equipment necessary to the successful 
prosecution of the war, the rights of patent ownere were very mate- 
rially' restricted, their contracts were altered at the determination 
of the head of a (Jovernment department or agency, or a board to 
whom the powers were delegated, and the patent«e's remedies were 
very substantially limited and restricted. 

Such interference with private business relations and such limi- 
tations upon established property rights may be justified during 
wartime, but, in the view of the American Patent Law Association, 
are not during times of peace, even though such times may be tech- 
nically termed a ])eriod of national emergency. 

It seems to be the present policy of Congress and the administra- 
tion to relax price and wage controls, rent controls, material allo- 
cations and priorities, restrictions on building construction, and the 
like. The national emergencj' proclaimed by the President on De- 
cember 16, 1950, does not at the present time seem to be sufficiently 
serious to justify the continuation of all of these controls. There 
is no practical need for the Government to continue the control of 
patent royalties, under the guise of a national emergency, to reduce 
the cost of the rearmament program, if the right to control prices 
of materials and labor is given up, since the latter are far greater 
items in the cost of defense procurement than patent royalties. Fig- 
ures are not available, but it is submitted that patent royalties ai-e 
an infinitesimal item, as compared to the cost of materials and services. 

The Patent Royalty Adjustment Act in final analysis is simply 
an item of price control, and if other price controls need no longer 
be maintained, there is no justification for maintaining control over 
this species of propertj'. 
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The American Patent Law Association takes the position that 
royalty readjustment should be effective, if at all, only durinfj such 
times and under such conditions as justify a national program of 
stabilization of wajres, prices, rents, and all other factore in our 
economy. Only durinj^ such critical times should the (jovermnent 
or its officers be authorized to modify the terms of private contracts 
by ordering reductions in royalties payable by licensees to patent 
ownei-s under vnlid existing contracts, with respect to goods fur- 
nished to the Government. In practically all cases, such licen.se 
agi'eements are the result of bona fide, arms-length negotiation be- 
tween a patent owner and a licensee, and the rates of royalty are 
fixed as a measure of the value which the invention has contriouted 
and as reasonable compensation to the patentee for the use of his 
invention. 

Section 3 of the act of October 31,1942, title 35, United States Code, 
section 91, is permanent legislation and does not expire on Jul^- 1,19.'>3, 
under the provisions of section 7 of the act, title 35, United States Code, 
section 95. This section authorizes the head of any department or 
agency to enter into an agreement with the owner of an invention for 
compensation to be paid, based upon future manufacture, use, or sale 
of the invention for the Govermnent. Accordingly, even if sections 
1 and 2 of the Roj'alty Adjustment Act are permitted to expire, con- 
tracting officers of the Government can inquire into the matter of 
royalties to be paid by a prospective contractor and, if the royalties 
are deemed to be excessive, may seek voluntary adjustment before 
the contract is let. If such an agreement caimot be made, the Gov- 
ernment may i)rocure the material or supplies from an unlicensed 
source and lease the patent owned to his remedy in the Court of 
Claims under title 28, United States Code, section 1498, the act of 
1910. 

If .such voluntary readjustment of royalties cannot be secured, or 
if an unlicensed sotirce of sujjply cannot be found, the net cost to 
the Govermnent would probably be insignificant in any event, in view 
of the operation of the income-tax laws and the like. 

The constitutionality of the Royalty Readjustment Act in other 
than time of war may be seriously questioned. The only cases in 
which the constitutional question was raised are Timkrn-Detroit Aa-1e 
Co. V. Alma Motor Compnny (144 F. •(2d) 714). and Cofnutn v. 
Federal Lahoratories (171 F. (2d) 94), certiorari denied, both in the 
Third Circuit Court of Appeals. 

In the Timken case, the court referred to "tiie governmental re- 
quirements for global war," page 717, and said "Total war, today is 
not a figure of speech but a grim fact." Also, it stressed "* * • 
the war power of the United States, exjjressly delegated to the Na- 
tional tiovei-mnent by the Constitution." Finally, it sustained the 
act, solely on the following ground : 

f>iir conclusion i.s that the stntnte is a constitutional exprcise of the power of 
eniinont domiiin b.\- Congress in aid of its expressly frrantcd war iwwer. 

This is found on page 719. 
In the Coffman case, the same court said, on page 99: 
The core of the controversy, then, is whether the TTnited States, in pursuance 

of its war iwwer, can constitutionally take Coffman's Interest  in  th(> patent, 
or the parts of that interest necessary for the Nation's wartime procurement 

Tnm. • •• 
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Also, at page 100, it iiplield the act on the following grounds: 
The breadth of the war power needs even less exposition today than It did 

at the time of the Timken case in the light both of the recent tleoisions of the 
Supreme Court and tlie exposition of the war power which is found in the 
oiJinions. 

And 
The sut)jpct matter and purpose of the Royalty Adjustment Act are therefore 

clearly within the war power of Congress. 
A study of these two well-considered opinions of Judge Goodrich 

leads to the conclusion that the law was sustained only on the basis 
of the war powers of Congress, and that similar peacetime legisla- 
tion would be unconstitutional, as a violatioti of the fifth amendment. 

For these reasons, tlie .Vnierican Patent Law Asswiation is opposed 
to the enactment of H. R. '2i'i(i0. 

Mr. TAYUIR. It is your position, is it not, Mr. Hays, that section 3 
which at least leaves the (lof)r open for negotiation and provides for 
any eventuality, even if you have to wind up in the Court of Claims, 
is sufficient and that H. R. 'iOfU) under consideration is unneces.sary. 

Mr. HAYS. Exactly. 
Mr. TAYLOR. And do you have the same apprehension about H. R. 

401, which is not presently under consideration, Mr. Cyr has, that if 
we enact this legislation, we let the Government put its foot in the 
door and we will later go on to 401 or sometiiing that is equally 
permanent'. 

Mr. H.\YS. Yes, sir. And our association feels the same way; our 
association is ojiposed to H. R. 401. I have not prepared a statement 
on that because it is not up for consideration. 

Mr. CRUMPACKKR. Any further questions by members of the 
committed 

If not, thank you, Mr. Hiiys. 
The next witness is Mr. Harry H. Hitzeman. 

STATEMENT OF HARRY H. HITZEMAN, PATENT LAWYER, 
CHICAGO, ILL. 

Mr. HrrzKMAN. (ientlemen of the committee, my name is Harry 
L. Hitzeman. I am from Chicago, 111. I am a patent lawyer and have 
been for about 25 years. I do not have a prepared statement but I 
want to go on record as favoring the e.xtension of this law for these 
general reasons: 

In the first place, I believe that we ai'e still in a national emer- 
gency or in a state of war, if you please, and there are huge (xovern- 
ment expenditures going on today as they were during World War II. 
They are drafting soldiers to send them to Korea to l)e killed and the 
other acts, other duties of citizens which are clearly indicative of 
the fact that we are still in a state of war whether it is called one 
or not. 

Now. I do not have the background these other gentlemen do in 
negotiating these contracts, but in my own experience during World 
War III can cite you a few instances of why the Government should 
have a right to negotiate royalty payments. 

One instance was of a small firm in Chicago that got comparatively 
large orders for dart games which were purchased to be sent to the 
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recreation camps. The design patents on these games were owned 
by the thi-ee officials of the company and they proceeded to set the 
royalty rate to please themselves as tliey saw fit. They were the onW 
bidder. They paid themselves royalties rather than pay dividends 
on stock owiied in the company. Well, that is a danger you face 
unless the Government, as these gentlemen have previously said, has 
a club. 

Now, as far as asking that a reasonable royalty be made on Govern- 
ment procurement, it seems to me there is a standard in almost every 
instance, almost every industry, I should say, of what reasonable 
royalties are. For example, I am somewhat familiar witli the toy 
industry and the normal, average, reasonable royalty is around 5 
percent, of course, depending upon volume; and the higher the volume 
goes usually there is an escalator scale and the lower the pro rata 
royalty payment becomes. 

I think this law is strictly a checkrein by the (Government on goug- 
ing, taking advantage of the fact that the Government is not in the 
same position of the pi'ospective licensee which is a large company or 
any manufacturer. They deal at arm's length and if the inventor is 
not satisfied with what one man wants to pay, he will go to another. 
He will take the best bargain and they are going to drive the best 
bargain. Of course, the Government is not in that position. With 
them, it is a positive requirement. They need patented it*ms. So 
thev have to buy them. 

JJTOW, there has been some mention made by the previous gentleman 
about the 1910 and 1948 act under which the Government has the 
light to permit anyone to make your patented article and your only 
relief ia a suit in the Court of Claims. I happen to have a suit there 
at this time and I want to say it is not difficult nor an unusually expen- 
sive procedure for any patent attorney. 

There are instances where tliat law does not work. I can cite one 
this way. Out in Chicago there is a company I know that makes a 
special reseal ca)) for containers and they are the only ones that have 
the special machinery necessary to make it. If the (Jovernment would 
want those certain containers, and they did buy some during World 
War II, they would go to tliem. They could not go to anybody else 
because it would take months or years to make tin; special machinery 
to set up to produce.   So that is not practical. 

In c(mclusion. I want to say that I think as much of inventors' 
rights as do all the other gentlemen who have talked here. In fact, I 
have urged other relief for inventors before this committee in the 
past. I do not think the inventor is being unfairly treated. After all, 
this law sim])ly provides a checkrein. As I have said, it gives the 
Government the right to interject themselves into a contract for Gov- 
ernment purchases where they believe the royalty rate is unreasonable 
and I also believe that iniless there is some basis for beliving it is unrea- 
sonable, tlie contracts probablv would not be interfei-ed with. The 
Government is not just a busybody that is interested in upsetting all 
the contracts. 

I did some negotiating during the war on contracts for several of my 
clients and I never found the Government unreasonable. T think we 
can assume generally that the procurement offices would hardly inter- 
fere Avith a conti-act and want to reset the rovalty unless there was 
some basis for it and that basis would probably be the fact that the 
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royalty rate was unreasonable and that because it was the (rovernment, 
the manufacturer and the patent owner mijarlit or might not, deliber- 
ately or otherwise, be attempting to gouge the Government, legally, 
which it would be. 

Thank you, gentlemen. 
Mr. CRrMi'ACKER. Well now, I would like to consider a couple of 

these examples that you cited. Take the dart game, for example. I 
tliink I can probably state without reasomible fear of contradiction 
that the (Tovernment is not obligated or would not find it absolutely 
necessary to buy a dart game in order to carry out a war. 

Mr. itiTZEMAK. They bought them just the same. 
Mr. CRUMPACKER. In doing .so, they were dealing at arm's length 

with the producer. In other words, they do not have to have dart 
games since there are an infinite variety of games. If they could not 
get dart games at a reasonable ])rice they could bu}' something else. 
So in dealing witii the manufacturer of this game, they could deter- 
mine—that is, the (iovernuient procurement officers could determine— 
whether it was a fair or reasonable j)rice and if they did not think it 
was, they could just as well go somewhere else and buy something else, 
could they not? 

Mr. HirzEMAX. Yes, .sir. 
Mr. CKUMPACKEK. NOW, in the case of the package containers where 

only the one manufacturer had the equipment to produce the particular 
item, it is true, it is not. that there are otiier laws under which the 
Government can seize the equipmeiit or in effect draft factories and 
force them to produce particular items in war emergencies? 

Mr. HiTZEMAN. I think you are right. 
Mr. CRUMPACKER. And in cases where there might be an excessive 

royalty involved, particularly in cor[)oration cases, would not a sub- 
stantial part of the excess be recoveied in normal taxes, income taxes, 
and excess-profit taxes? 

Mr. HiTZEMAN. Yes, sir. I have heard that stated all morning; 
but it seems to me that it is an indirect way of preventing waste of 
taxpayers' money. I feel that the Congress is a trustee of the tax- 
payers' money and should use, and I think it does use, all rea.sonable 
care and precaution to prevent; waste of tliem. And I do believe that 
it would be a waste of taxpayers' money to pay exorbitant license, or 
exorbitant royalties just because the purchaser is the United States 
Govermnent. 

Mr. FINE. I do not remember, but did you indicate whom you rep- 
resented here this morning? 

Mr. Hn-zEMAN. No; I did not say I represented anyone, sir. I just 
said I was Mr. Hitzeman from Chicago, a patent lawj'er. 

Mr. FINE. Do you represent anybody ? 
Mr. HITZEMAN. Not at this hearing, except j'ou might say the gen- 

eral patent people I have dealt with and what I strongly feel about the 
bill personally. 

Mr. TAYLOR. There has been some testimony here, Mr. Hitzeman, 
regarding incentive. Have you observed that anyone has failed to 
take out a patent merely because of the existence of this act. 

Mr. HITZEMAN. NO, and I think it is merely straining at the mean- 
ing of the word; I do not believe most people's incentive to invent is 
the thought that eventually they will get a contract with the Govern- 
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ment so that they can collect a lot of royalties. I do not believe that 
that is in an inventor's mind wiien he is thinkinji about inventing. 

1 also feel that while our patent system is pretty good, it needs some 
remedies and this is certainly not very detrimental to inventoi-s' rights 
in this country. There are other far more serious defects in our 
patent system. 

Well,"that is all I have. 
Mr. CRTJMPACKER. Thank you very much, Mr. Hitzeman. 
Mr. Lanham is our next witness. 

STATEMENT OF FRITZ G. LANHAM, WOODLEY PARK TOWERS, 
WASHINGTON, D. C. 

Mr. LANHAM. Mr. Chainnan and members of the connnittee, my 
name is Fritz Lanham. I represent the National Patent Qjuncil 
which is a nonprofit organization that is interested in safeguarding 
our patent system in its operations as intended by the fathers. 

Tliis organization is composed of smaller manufacturers. 
Let me bring to your attention that small business in this country 

is very much (k'liendent ui)on the protection of tlie use of its patents. 
We look upon an automobile as one finished product. As a matter of 
fact, 50 percent of the component parts of that automobile are fur- 
nished by small business. 

I think I may say also that 1 represent myself as an American citizen 
devoted to the preservation, the promotion, and the protection of our 
patent system as the predominant basis of our industrial pi'ogress and 
develo])ment. 

As some members of the committee know, it was my pleasure and 
privilege to serve for approximately 20 years of the '28 years that I 
served in the House of Representatives, before my vohnitary retire- 
ment, as a meml)er of the Connnittee on Patents, and I came through 
tJuit service to realize the great importance of the protection and the 
preservation of this American patent system. 

Let me remind you by way of preface that in the Constitutional 
Convention there was never the slightest controversy or question or 
debate with reference to the necessity of protecting those who would 
invent things useful for the development of this country. Thajt 
fundamental! law and practice and policy have come on down 
through the years and we certainly should resist any effort to weaken 
or impair that wonderful system which has differentiated us so 
advantageously from the various nations of the earth. 

Now, this bill, H. R. QofiO, was introduced by the chairman of the 
Committee on the Judiciary, my very good friend. Inasmuch as 
for quite a number of veal's I served as the chairman of a committee 
of tlie House of Rejiresentatives, I realize that it is practically in- 
cumbent upon a chairman to introduce for consideration such as 
they mav deserve any legislative i^roposals which are submitted to 
him by the governmental departments and, consequently, such action 
involves no idea of sponsoi-ship. As a matter of fact, this very propo- 
sition has been before this committee in the last Congress or two and, 
verv wisely in my judgment, it has declined to report it. 

I wish briefly, and to conserve your time, to give you three reasons 
in particular why this bill should not be pas-sed: 

That it is uiniecessary; that it is unwise, and that it is unfair. 
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I think it is very doubtful whether this proposal ever should have 
been enacted in the l)i'friniiiii«r. The reasons why it is unnecessary 
have been cited and I shall not dwell upon them.    The first is that 
gractically all of these matters can be settled by nef^otiation. The 

overnment is dealiu}? with patriotic citizens who are interested in 
trying to be of such service as they may to the Government. Their 
labors and their efforts in creating these inventions indicate that 
fundamental purpose. 

And so, it is unneces.sary because by negotiation most, if not all, 
of these questions can be determined. But if they cannot be so deter- 
mined, still by the law of 1910 the Government under our present 
patent laws can take anybody's patent and manufacture under it 
and the patent owner has as his remedy a suit in the courts. 

Mr. CRUMPAC'KKR. May I ask at that point, is that provision part 
of the general patent law or is it contained somewhere else in the code? 

Mr. LANIIAM. It is retained in the revision of the patent laws. 
Mr. CRUMPACKER. Was it in the revision that we past^ed last yeai"? 
Mr. LANHAM. It was. I have here a copy of the revision of the 

patent laws, and not only is it in the revision of the patent laws but 
we have had it as patent law ever since the enactment of the 1910 act. 

Not only is this legislative proposal unnecesssiry, it is unwise. In 
the first j)lace, when we are dealing with a fundamental institution 
of this Governinent like our patent system, so responsible for our 
growth and progress, to take an emergeiK'y measure and of doubtful 
necessity originally, make tliat the permanent law of the land is <m its 
face untenable; and it is certainly unwise by so doing to re<hice the 
incentive of the inventoi's of this country to continue to invent things 
that are useful for the Government rather than for nongovermnental 
conunercial purposes merely, and that was very forcefully shown by 
a previous witness. It is unwise to make this law permanent, and 
especially when we are dealing with a fundamental institution like 
the patent system that we have had from the beginning of this counti-y 
and which has forged us far ahead of the other nations of the world. 
That creative incentive nnist not be impaiied. 

Now, it is unfair because, as a matter of fact, it varies a Government 
contract inherent in the very issue of patents and the rights of pat- 
entees thereunder. 

The law provides what the rights are under a jiatent. The Govern- 
ment grant.s that patent and why should the Government be allowed 
to violate at will the terms of that contract ? I think that is eminently 
unfair. 

The second reason it is unfair is that there is no reasonable force or 
philosophy in the contention that a patentee may make too much 
money in the opinion of somebody, somewhere in the Government, 
unfamiliar with the operations of our patent system; someone who 
thinks that the remuneration is going to be excessive. 

Let me make a little contrast there. Now, this man who has in- 
vented something u.seful for the Goveinment has done a great service. 

Now, let us suppose that here is a man—and we all know that there 
are many cases of this character—who has never done anything of 
consequence for the Governinent or perhaps for anybody else, but 
he owns a little piece of land and they discover oil on that land and 
he begins to get financial returns that are very, very abundant, much 
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greater than wonld come to the patentee who has labored so hard to 
be helpful to our Government. 

What does the Government say to him? Does it say, "You are 
making too nuiph money"'? Oh, no, no. It says, "We are going to 
protect you. We are going to give you—properly, of course a de- 
pletion allowance that will make your returns even greater because 
that oil well will not last forever!" And let me call it to your at- 
tention that the |)atent does not last forever; it is only for a limited 
term of years, and thus far no depletion allowance has lieen granted 
a patentee. 

So the fellow who has been useful to the Govermnent is to be told 
by this bill, "You are making too much money." I^iit the fellow who 
gets the oil well and who has done nothing for tiie Government is 
never told, "You are making too nuich money." Tliey tell him, "We 
want you to make all you can and we are going to protect you in 
making it because we are going to get from you, just as we get from 
the patentee, a whole lot of that money back in income taxes." 

Why differentiate between them, one having done so much for our 
Government and the other having done practically nothing? 

Now, the provisions of this bill are absolutely contrary to all our 
business and commercial jjractices. The seller and not the purchaser 
sets the value of the article that he wishes to sell. You go into a store 
to buy something—and I don't care what it is—they tell you what you 
are going to pay for it. You do not tell them what you are going to 
pay for it. You can haggle with them, perhaps, and maybe get it 
rechued, just as by negotiation, if there is a great demand for his prod- 
uct, a patentee may agree to a reduction of his normal return. And 
let me call your attention to the fact that this authority as set forth 
in this bill can be delegated by the head of any department or any 
governmenal agency to anybody he pleases, and in many instances, 
of course, that could be to someone who knows little about the opera- 
tion or importance of the patent system, so the patent owner and 
manufacturer are told, "We are going to pay you this; this is all 
we are going to pay you, and you can go into the courtvS in expensive 
litigation if you wish to try to get your normal royalty." 

1 do not think they ai-e going to come and cite you any cases where!, 
a patentee is endeavoring to get more than is paid by way of royalty 
under normal license agreements. 

Let me say, too, this: that it has even happened, and I cited such a 
case in a former appearance against a similar measure before this 
committee, that in order to force the patentee to lower his royalty 
price, they can tell him that they do not think his patent is valid. 
That has happened. It has happened, as stated, in one instance which 
I cited in former testimony here. So the patentee went to tlie Court 
of Claims, and the Court of Claims forced the Government rightfully 
to ])ay him what was properly due. 

We are dealing here with something that is fundamental. Our 
patent system must continue just as the fathers intended it from the 
very beginning. It must be protected. W^e have got to encourage 
and continue the incentive that that patent system affords the people 
of this country to do things to keep our Nation in the forefront. 

I think it would be a great disservice to this country for this act 
to be continued and I certainly tinist that the committee will do as it 
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has done hei-etofore, decline to give favorable report to measures of 
this character. 

Thank you, Mr. Chairman. 
.   Mr. CKUMPACKEK.   Thank you, Mr. Lanham. 

I wisli at this time to file three statements to be part of the record, 
one by the Cleveland Patent Law Association, one by Carlton Hill, 
and one by the Young Republican Club of the District of Columbia. 

The Cleveland Patent Law Association says: 
This is to reix)rt tliat ou April !), lS)r>;5, at a regularly designated meeting of 

our association which comprises approximately 175 [Mitont attorneys in the 
Cleveland-Akron-Canton region, the legislative committee, after having studied 
the problem, stated that they were against House of Representatives bill H. R. 
2.'»fiO for the extension of the Royalty Adjustment Act. L'pon a motion, the 
entire assembled l)ody of patent attorneys voted unanimously against the 
eitension of the Royalty Adjustment Act. 

Mr. Carlton Hill, who is technical adviser to patents and trade- 
marks committee. Illinois Mamifacturers Association, says, in his 
.statement dated March 16, 1953: 

H. R. 2.560 which was introduceil In the House of Representatives by Mr. Reed 
of Illinois on February :i, U)^'i and which was referred to the Committee on the 
Judiciary as a bill to continue the effectiveness of the provisions of the act of 
October 31, 1(>42, as extended, relating to the adjustment of royalties, for the 
duration of the national emergentry proclaimed December Ki, IfK'iO, and 6 months 
thereafter. 

At the outset it is to be noted that this is an attempt to secure an "Indefinite" 
extension of emergenc.T legislation which has already been extended wider the 
resolution adopted by the Congress and enacted into law on July 3, 1952 until 
April 1, 15)53. 

The wartime Royalty Adjustment Act, which Is thus sought to be extended, 
gave the heod of each Government procurement department or agency the right 
to investigate iMtent royalty agreements, where royalty is Included as an Item 
of cost in a Government contract, and to revise the stipulateil royalty rate to 
.suit the judgment of such department or procurement head rctardless of abroga- 
tion thereby of existing agreements between t'nited States citizens. 

It has been seriously questioned whether or not the legislation now sought 
to be extende<l does not constittite such an encroachment upon the constitutional 
rights of individuals as to be objectionable even in time of war. The Committee 
on the Judiciary, in Its report No. 2041 on the Emergency Powers Continuation 
Act observed in this conne<-tion: 

"The ccmimittee is minilfnl that sucli Intervention on the part of the Govern- 
ment is an invasion of the right of contract between the licensor and the licensee; 
u <f>ntract to which the Government was not a i»rty." 

Certainly, there seems to be no siich emergency now existing as to warrant 
such derogation of proiierty rights, particnlarly where it dilutes the incentives 
held out to inventors and tends to discourage the making of inventions which 
might be invaluable to our country if an emergency should arise. 

It is, therefore, believwl that this extension of this emergency right should 
be ojiposed for the following, among other, reasons: 

(A) It is not believed tliat there now exists such an emergency as to warrant 
such legislation; and 

(B) The legislation .sought to be extended contains objectionable features. 
Among objectionable provisions and features of the legislation, the following 

may be noted : 
1. The delermiriatlon of rates and amounts of ro.valties is vested in a party 

Interested in having those rates lowered. 
2. Tliere is no requirement in the law that the determination be explained or 

Justified. 
3. An aggrieved lincensor has no right of apiieal from such a determination, 

has sole remedy being by way of a suit against tlie Government. 
It is further believed that the extension of this emergency^ legislation, which 

does not ,«eem to be warranted by existing conditions, would be harmful to our 
economy and by tending to discourage the making of inventions would a.sslst 
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in defeating any sincere effort to strengthen our national economy and defensive 
position. 

Now, William G. Konold, subcommittee chairman, American patent 
system, the Young Republican Club of the District oif Columbia, under 
date of March 2o, 195S, has this to say: 

We, the subcommittee on the patent system of the Washington, D. C, Young 
Uepublican Ciuli. are writing to advise you that we oppose H. R. 2500 providing 
for the extension of the Uoyalty Adjustment Act. Unfortunately, we have not 
had an opportunity to present this question to the Young Republican Club 
as a whole nor to the board of the club. This letter represents the opinion of 
the committee. 

When originally enacted, the Royalty Adju.stment Act was a World War II 
emergency measure. The act was designed to adjust royalties which, while 
perhaps reasonable in iieace time, became so high as to adversely effect the war 
effort because of the unprecedented high production of patented equipment. 

The act, in fact, begins with the statement "To aid In the succes.sful prosecution 
of the War." 

The situation which existed at the time of the original enactment does not 
exist today. There is now ample time for the Government to plan schedules 
of production so as to know what quantities of material must be procured. 
There is time to negotiate with the manufacturer to agree on a reasonable price 
for supplying such material. The Government has time to ask the manufacturer 
to renegotiate with his patent licensor for a sliding scale of royalties if it 
appears that the quantity of material to be supplied will be considerably higher 
than originally contemplated by the liceTisor. In other words, there is not now 
the tremendous urgency of a full-scale war which requires such extreme meas- 
ures as the Royalty Adjustment Act inflicts on American business. 

Recognizing that fact, the President and the Congress have been permitting as 
many wartime controls to expire as are consistent with the national health 
and security. When he requested that controls l)e removed, the President 
considered the fact that we were engaged In a cold war with Russia and an 
actual conflict in Korea. But he nevertheless believed that the strained condi- 
tions would exist for a long time and that, if the country were to remain 
economically healthy, competitive enterprise must remain as free as i)ossible 
from governmental intervention and control. 

To permit the Royalty Adjustment Act to expire is not only consistent with 
the present policy, hut is important to the Nation's economic well-being. Con- 
gress, as recently as 19.52, lias recognized the importance to our comitry of 
having a strong patent system and, accordingly, has enacted the new Patent 
Liiws, title 85, U. S. C with new provisions designed to strengthen the patent 
system. It would be inconsistent witli the congressional acknowledged neces- 
sity of a strong patent system to extend the Royalty Adjustment Act. The act 
considerably weakens the patent system by placing in the control of the heads 
of Government agencies and departments the amount of royalty the jjatentee 
may obtain from a licensee who has a contract with the Government to 
manufacture, u.se, or sell the patent item. 

Thus, the effect of the act is to diminish considerably the value of the patent 
and with it the incentive to invent new and improved prtK-esses, machines, et 
cetera, which would be useful to the Government. The diminution of the in- 
centive to invent works two w.iys. First, the inventor or the company ia 
unwilling to spend time and money on research and development where, at the 
whim of the bureaucrat, the inventions resulting from the research may not 
bring a return sufficient to make such research profitable. Secondly, when the 
Government can arbitrarily set its own royalty, there Is no incentive to invent 
a substitute which will not infringe the patent claims. Thus, as far as inventions 
useful to the Government are concerned, the desire or necessity for finding new 
and useful improvements is substantially reduced at least partly because of 
the Royalty Adjustment Act. 

The argument has been presented to our committee that, when a really valu' 
able invention is patented, it would be very costly to the Government to iiay 
large royalties to have it manufactured and the act is necessary to prevent 
this situation. This argument has for its basis the proposition that the patent 
system should protect strongly only those inventions of little value.   It Ignores 
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the fact that, if the Invention is of exceedingly gi-eat valne to the Government, 
then it is worth tiie payment of a reasonably high royalty for its use. The argu- 
ment also ignores the fact that, in the case of great necessity, the Government 
can proceed with the procurement of the patented goods, and the patentee 
can seel£ reasonal)le compensation in the United States Court of Claims. 

There is no validity to an argument that the act is necessary to prevent 
royalties from being all out of proportion to the value of an invention, because 
we are not now engaged in superproduction not contemplated by the parties 
when tlie original royalties were established. Tlierefore, to state that the act Is 
now necessary is to state tliat it is always necessary in peacetime or war. 

Our committee respectfully submits that we miist attempt to preserve peace- 
time rights and. as far as jiosslble, governmental interference with free negotia- 
tions in competitive enterprise should l)e eliminate<l. Tlie expiration of the 
Royalty Adjustment Act will be a step in that direction and will be in accord 
with the administrati(m's policy of elimination of governmental controls. 

I would like to state further that the record will be kept open for 
a period of 5 days during which any interested parties may file supple- 
mental or additional statements to those previously given. 

(The following communications were submitted for the record:) 
MILWAUKEE, WIS., April 29, 195S. 

Hon. KENNETH B. KEATTNO, 
Chnirman, Subcommittee on Patcntn of the Committee on the Judiciary, 

House of Representatives, Washinffton, O. C: 
The Milwaukee I'atent Law Association representing 94 Wisconsin patent 

attorneys wishes to express its opjiosition to H. R. 2560 on the following grounds: 
(1) there is no valid reason for singling out patent owners as a special class of 
contractors subject to having an arbitrary value placed upon the patent res 
of the contract by a Government department head after tlie contract has 
pre.sumably been bargained for at arms' Icngtii and then put patent owners 
to the expense of final adjudication in the Court of Claims; (2) there is no 
valid reason for singling out patents as a special class of property subject to 
restrictive legislation of this character; (3) wartime legislation, no matter how 
beneflcial. and this act is not so conceded, should not be continued during peace- 
time. The Royalty Adjustment Act was originally enacted to remain in force 
only during the continuance of World War II and for 6 months thereafter; (4) 
the Renegotiation Act of ItKil affords the Government sufficient protection 
against contractors malcing excessive profits; (5) the Royalty Adjustment Act 
places far too much power in the liands of Government department heads and 
lends itself too easily to abuse in the hands of inexperienced, arbitrary, or in- 
competent oflicials; and (0) the act in peacetime is likely to promote litigation 
and increase the exj^enses of Government and business alike. 

ADBIAN L. BATEMAN, 
Secretary, Uiltoaukee Patent Law Association. 

MARCH 20, 1963. 
Hon. KENNETH B. KEATING, 

Chairman, Subcommittee No. S, Judiciary Committee, 
HouHc of liciyrcxcntativcs, Waxhlngton, D. 0.: 

The I'atent Law Association of Los Angeles is strongly opposed to the pa.ssage 
of H. R. 2ufiO and any other legislation that would extend the Royalty Adjustment 
Act beyond April 1, 1953. It is our considered opinion that extension of that act 
is unnecessary under existing conditions. Other statutes including Renegotiation 
Act and 28 United States Code 1498 fully protect the Government's right to use 
patented inventions without payment of excessive royalties. 

A. T. SPERRT, Jr., 
SecretarV-Treaswer, Patent Law .Association of Los .inf/ehs. 
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AHLBERO, WTTPPER & GRADOI.PH, 
Chicago, April 28, 195S. 

Re H. R. 2560. 
Hon. KENNETH B. KEATINO, 

House of RepriHcntntireti, Washinfftrm, D. C. 
SIR: I am writing to plafe on record my opiKKsition to the pendinjE; legislation 

to continue unctianged the Royalty Adjustment Act of liM2 a» amendeii. 
It seems to me tlint the Royalty Adjustment Act is based on the unsupixirtnble 

theory that an inventor, whether he lie a patent holder or not, is not entitled 
to the reward he li;is earned for the fruits of his labors, but is entitled only to 
that which a Government administrator determines he shall receive. Those in the 
Government who support this legislation are not to be counted among the friends 
of the American patent system and free enterprise. On the other hand, they 
enr'orse the position of the Government's supremacy in all things and particularly 
the point that the Government should dictate what income a man should have. 
This is not the philo.sophy that made this Nation great, nor is it a philosophy 
wh'ch will continue it at its present level. 

This law ignores the i>ronosltion which has been demonstrated to be true since 
the very earliest days of the American patent system, that a royalty fairly and 
openly agreed at, between an Inventor and his licensee, is usually a just royalty; 
and any attempt to interfere with these open and free negotiations heneflt no 
one. Also one should not lose s'ght of the fact that the Royalty Adjustment Act 
Invades the sanctity of the contract by telling the licensee that he may not pay 
the royalty which he had agreed upon with his licensor but mnst pay a royalty 
which is fixed by a Government administrator. 

Not only ilo I consider the Royalty Adjustment Act morally unsupportable, 
but Its administration is unfair. Those who adjust the royalties are quick to 
realize their power and no reasonable man can deny that they have an opportu- 
nity to be unreasonable, arbitrary, and dictatorial. 

Furthermore, many who have operated under this law in the past are woefully 
incomi)etent to deal with the cases that arose. I jiersonally am acquainted with 
one man who Is now engaged in the private practice of law but who during the 
war handled royalty adjustment cases. This individual is not a husinessman 
and by his own admission he knows nothing of patents. His qualifications are 
hardly sultab'e for the job he was assigne 1 to do during the war. 

During the past 20 years the members of Congress have been strong friends 
of the American patent system and have stood strongly against its enemy. The 
new Patent Code is a mark of that friendship. Now I believe the enemies of the 
American patent system and the creeping socialism of the previous administration 
can be turned back by refusing to enact H. R. 2.'>G0 into law. 

I would greatly appreciate it If this letter can be made a part of the record 
of the hearing on this bill. 

Very truly yours, 
JOHN T. LOVE. 

DAYTON, OHIO. 
Representative I'Ari. F. SCHENCK 

HouHC Offlre Ruilding. Washington, D. C: 
Pending bill H. R. 2.'"i60 projwsed by Mr. Reed Illinois means further confisca- 

tion of our proj)erty. Partner and myself have been denied royalties since 1042 
on heavy duty universal Joints for aircraft and so forth which we invented suc- 
cessively improved for and successively standardized by all military agencies of 
our Government. This covers 12 years. If there ever was there Is now no 
excuse for continuing this eonflscatory interference l)etween licensor and licensee 
long impose<l by Defense Department procurement authorities.    Thanking you 

KENNETH G. FBASEB. 
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ASSOCIATION OF PROFESSIONAL PHOTOORAMMETMSTS, 
Washingtwi 6, D. C, May 4, 1953. 

CHAIRMAN, COMMITTEE NO. 3 OF THE COMMITTEE ON THE JUDICIARY, 
Old House Office Building, Washington 25, D. C. 

(Attention Mr. William R. Poley, coun.sel. ) 
GENTLEMEN : Thi.s orgniiizatloii represents small business, though at the same 

time, 70 percent of the productive capacit.v In the United States of our profession 
which takes aerial photographs and makes maps for trausiwrt routing, constrnc- 
tlon planning, and resource and other surveys from such photographs. 

We desire to protest the extension of H. R. 2560. We are convinced that if the 
right of Government agencies, as provided in H. R. 2.")60, is extended so that they 
may ad.inst royalties under (Jovernment contracts our profession, which is of 
such importance to the defense effort, will suffer. 

So long as renegotiation provisions continue to go into a contract, we can see 
no logical way of separating royalty cost from other cost items, l^irther, If the 
contractor is under royalty agreement with a third party, which agreement may 
well have antedated the national emergency, and very probably antedated the 
contract in question, it seems improper to subject this royalty agreement to 
question. 

In a broad sense, H. R. 2560 places in the remote, inexperienced hands of Gov- 
ernment bureaucrats a means of interfering unjustifiably with the private prop- 
erty rights of citizen.s. 

The undersigned has read the transcript of the hearing, held on April 29, 1953, 
by your committee.    We endorse categorically the testimony of Messrs. Parker, 
Cyr, and Ballard. 

Sincerely, 

FOWLER W. BARKER, 
Secretary. 

Mr. CKDMPACKEB. If there is nothing further, the meeting is 
adjourned. 

(Whereupon, at 12:15 p. m., the meeting was adjourned.) 
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